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Purpose: to conduct a comprehensive analysis of the current state and practice of consideration of cases
concerning the rights of foreign citizens and stateless persons by the European Court of Human Rights
(ECHR). Research methods: synthesis, analysis, formal-legal, comparative-legal. Results: the main types of
violations of the Convention for the Protection of Human Rights and Fundamental Freedoms and its
protocols in terms of granting rights to foreigners and stateless persons identical with nationals was
established, the main grounds for extradition and criteria for violation of the right to liberty and security
was identified. Discussion: the key cases brought against foreigners and stateless persons in the European
Court of Human Rights are covered, international legal acts defining the rights of foreigners at the local
level are considered, ECHR judgments on foreigners are analyzed in detail and eligibility criteria are

determined for each of the main cases.
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Problem statement and its urgency. Mass mi-
grations to the countries of the European Union, so-
cio-economic, humanitarian problems and the war
in eastern Ukraine are the reasons for the departure
of Ukrainian citizens abroad every day. It is inevi-
table that the signing of the Association Agreement
between Ukraine, on the one hand, and the Europe-
an Union, the European Atomic Energy Communi-
ty and their Member States, on the other hand, the
above-mentioned agreement facilitated the proce-
dure of departure and entry to The EU, pushing the
latter to the policy of equalizing the constitutional
and legal status of citizens of member states with
foreigners. Moreover, in the countries of the Euro-
pean society there is a tendency to involve foreign-
ers and stateless persons in the life of the communi-
ty at the local level [1, p. 12]. Both The Congress
and the OSCE/ODIHR have indicated the desire to
grant civil rights to foreign nationals residing in the
territory for a long time, in particular in a recent
document on the 2013 municipal elections in the
Former Yugoslav Republic of Macedonia and the

2015 local elections in Albania. The election re-
ports contain provisions on "a new trend in the right
to vote in local elections for residents who are not
citizens but have lived in the territory for a long
time" [2].

Analysis of recent research and publications.
Issues of ensuring human and civil rights at the in-
ternational level, as well as the constitutional and
legal status of foreigners and stateless persons have
become the subject of scientific works
I.M. Sopilko,  O.A. Radziwill,  K.S. Tokareva,
A.V. Levenets, S.A. Panasyuk and others.

The purpose of the scientific article is to pro-
vide a comprehensive analysis of the current state
and practice of cases concerning the rights of for-
eign citizens and stateless persons by the European
Court of Human Rights (ECHR).

Presenting main material. One of the main
documents defining the rights of foreigners at the
local level is the 1992 Convention on the Participa-
tion of Foreigners in Public Life at the Local Level.
It is important to note that in the preamble to this
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Convention, the signatory states state that "the aim
of the Council of Europe is to achieve greater unity
between its members in order to preserve and im-
plement the ideals and principles of their common
heritage and to promote their economic and social
progress” [3].

Moreover, in the same Preamble, States “recog-
nizing that foreign permanent residents are actively
involved in the lives and well-being of local com-
munities, and are convinced of the need to strength-
en their integration into local communities, espe-
cially by empowering them to participate in public
affairs of local significance"”. This Convention pro-
vides for the following rights: the right to freedom
of expression; the right to freedom of peaceful as-
sembly and association, including the right to form
and join trade unions; involvement of foreign per-
manent residents in formal investigations, planning
procedures and other consultation processes on lo-
cal issues; the right to vote in elections to local self-
government bodies; the right of states to determine
residency requirements and other rights [3]. The
next, but not less important document at the inter-
national level is the European Charter of Local
Self-Government. As for judicial protection,
Acrticle 11 of the Charter enshrines the principle of
the right to judicial protection of the interests and
rights of local communities [4]. According to Arti-
cle 11 of the above-mentioned Charter, local self-
government bodies have the right to use legal rem-
edies to ensure the free exercise of their powers and
respect for the principles of local self-government
enshrined in the constitution or national law. As
S.A. Panasyuk noted: “The Charter not only pro-
vides for the possibility of protecting the municipal
rights of local communities by going to court, but
also the existence of an independent body that can
be a municipal ombudsman (commissioner for the
rights of local communities) (in fact, not only the
possibility protection not only the realization of the
subjective right of the collective subject, but also
the existence of appropriate organizational and le-
gal structures that are endowed with such a right of
protection” [5, p. 68].

One of the main authoritative institutions of ju-
dicial protection is the European Court of Human
Rights. The requirements of international coopera-
tion require states to coordinate their legislation in

various sectoral areas of activity by developing and
standardizing international standards [6, p. 280].
Therefore, the case law of the European Court of
Human Rights and the experience of other states,
which we will consider below, are extremely im-
portant for Ukrainian society in view of European
integration processes. In recent years the number of
cases initiated by foreigners and stateless persons
against countries party to the Convention for the
Protection of Human Rights and Fundamental
Freedoms has increased. According to Article 34 of
the Convention for the Protection of Human Rights
and Fundamental Freedoms, any person or group of
persons may apply to the European Court of Hu-
man Rights [7]. After analyzing the case law of the
European Court of Human Rights, we can identify
three main categories of cases in which the rights of
foreign persons or stateless persons are most often
violated: extradition; prohibition of torture; the
right to liberty and security of person. In general,
these categories of cases closely intersect in judicial
practice. For example, in the case of Kabul v.
Ukraine [8] there is the issue of extradition of a cit-
izen of the Republic of Kazakhstan and the use of
torture. Moreover, in some decisions, such as the
case of KAB v. Sweden [9], Articles 2 and 3 of the
Convention are inseparable and should therefore
only be considered together.

Cases concerning the application of extradition.
The Contracting States have the right, in accord-
ance with generally accepted international law and
subject to their treaty obligations, to control the en-
try, residence and expulsion of aliens (examples of
Abdulaziz, Cabales and Balkandali v. The United
Kingdom, Boujlifa v. France), "Case of Uner v. The
Netherlands” and others). However, if there are se-
rious grounds for believing that in the event of de-
portation the person in the host country is in real
danger in those circumstances, Article 3 of the
Convention imposes an obligation not to deport the
person to such a country (eg Saadi v. Italy). The
Court refers to the fact that there must be substan-
tial grounds for "principles” for the application of
the latter provision, namely:

1) ill-treatment must reach a certain minimum
level - the assessment is relative, taking into ac-
count all the circumstances of the case (example of
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the case "Hilal v. The United Kingdom", "Case of
Demir and Baykara v. Turkey");

2) the danger is real, the host state is not able to
eliminate it (example of the case "H.L.R. v.
France", "Chahal v. The United Kingdom", "Saadi
v. ltaly”). And if the information provided gives
good reasons to question the authenticity of the per-
son’s statements, the latter must give a thorough
explanation of the differences in the case file (the
cases of Collins and Akaziebie v. Sweden and
Hakizimana v. Sweden);

3) the assessment carried out by a Contracting
State is adequate and substantiated by in-house ma-
terials, as well as materials obtained from other re-
liable and objective sources (example: "NA. V. The
United Kingdom").

The case on the prohibition of torture of for-
eigners. The above principles also apply to cases
prohibiting the torture of foreigners (Kabul v.
Ukraine). In the case of "K.A.B. v. Sweden” the
court identified an exhaustive list of criteria for ap-
plication to torture cases, namely:

1) whether there was an armed conflict that
would increase the risk of loss to the civilian popu-
lation;

2) whether torture was used among the parties to
the conflict;

3) whether the conflict was localized or wide-
spread;

4) what is the level of intensity of the conflict at
the time of the case.

Cases of violation of the right to liberty and se-
curity of person. In this category of violated rights
in the case of “Svetlorusova v. Ukraine” [10], the
court noted that if the case involves imprisonment,
it is especially important to adhere to the general
principle of legal certainty. The ECHR also refers
to the requirement of "quality of law" that in cases
where national law allows for imprisonment, this
procedure must be sufficiently accessible, accurate
and predictable in application in order to avoid the
risk of arbitrariness (the case of “Baranowski v. Po-
land”). The case of “Khudogorov v. Russia”). The
judgment also states that the purpose of Article 5 of
the Convention is to guarantee the right of arrested
and detained persons to judicial review of the law-
fulness of the measure of restraint applied to them

(the case of “De Wilde, Ooms and Versip v. Bel-
gium”).

Remedies must be available during the detention
of a person so that he or she can obtain an immedi-
ate judicial review of the lawfulness of the deten-
tion, which may, where appropriate, lead to the re-
lease of the person. These remedies must be clearly
defined not only in theory but also in practice, oth-
erwise they will not be available and effective as
necessary for the purposes of this provision (the
cases of “Stoichkov v. Bulgaria”, “Vachiv v. Bul-
garia”). The processes of globalization and rapid
development of society lead to the complication of
social relations and requires new regulatory instru-
ments of such relations, so better access to justice
also implies the availability of legal protection [11,
p. 4977]. The availability of remedies implies that
circumstances voluntarily created by public authori-
ties must give the applicant a real opportunity to
avail himself of remedies. It is important to vote on
cases concerning the right to free elections. Some
foreigners are allowed to vote and stand in local
elections without additional requirements: EU
member states grant the right to vote and be elected
in local elections to citizens of other EU countries
on an equal footing with their own citizens. In Ire-
land, all foreigners have the right to vote and to
stand as a candidate in local elections after register-
ing in Ireland for a certain period before election
day, as this requirement is necessary for voter regis-
tration. In Slovenia, foreigners who have permanent
residence in the country are also granted the right to
vote and stand for election in local elections, re-
gardless of the length of their residence in Slovenia.
The Nordic Council countries (Finland, Denmark,
Sweden, Norway and Iceland) allow citizens of
other Nordic Council member countries to vote and
stand for election in local elections. The United
Kingdom grants the citizens of the Commonwealth
and the citizens of Ireland the right to vote and to
stand as a candidate in all elections on an equal
footing with the citizens of the United Kingdom.
However, the practice of applying Article 3 of Pro-
tocol Ne 1 to the Convention is less common than
the previous list of cases, and ambiguous [12].

In the case of Mathieu-Mohin and Clerfayt v.
The Belgian court clarified that Article 3 applies
only to elections of "legislative power" or at least
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one of its chambers, if there are two or more of
them. However, the term "legislature” does not
necessarily mean only the country’s parliament. It
should be interpreted on the basis of the constitu-
tional system of a particular state [13].

Conclusions. Thus, although there is a tendency
to grant foreigners and stateless persons the same
rights as nationals, the provisions of the Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms and its protocols are constantly violat-
ed. It can be concluded that the main types of the
above violations are: extradition, prohibition of tor-
ture, violation of the right to liberty and security of
person. Thus, the essential grounds for extradition
are: ill-treatment, real danger that the host state is
unable to eliminate, the assessment must be con-
firmed and obtained from reliable sources. As for
the prohibition of torture, in this case there is an in-
exhaustible list of grounds, it is important to em-
phasize that these cases are mostly used during
armed conflicts. With regard to the violation of the
right to liberty and security of person, the following
criteria can be distinguished in most cases: the
permission of national law to deprive a foreigner of
his liberty and the availability of effective reme-
dies.
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Baangucaasa Cepena

CYYACHHUH CTAH TA IEPCIEKTUBU 3ACTOCYBAHHSA €BPOINENCHKUM
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Mema: nposecmu 6cebiuHULl AHANI3 CYYACHO20 CMAHY MA APAKMUKU pO327i0y Cnpas uwjooo npas
iHO3eMHUX 2poMadsiH ma ocib be3 epomaodancmea €gponeticokum cyoom 3 npas aodunu (€CILI). Memoou
00CNIOMNCEHHA: CUHMES, AHAI3, POPMATLHO-NPABOBUI, NOPIGHANbHO-NPpasosuil. Pesynbmamu: ocrnosni munu
nopyutenv Kongenyii npo 3axucm npas aoounu ma 0CHOBONOIOICHUX 80000 ma NPOMOKOi8 00 Hei uodo
HAOAHHS NPaAe iHo3eMysM ma 0cobam be3 epomMadsHCmea i0eHmMuYHi, OCHOGHI nidcmasu 0Jisk eKCmpaouyii ma
Kpumepii nopywenus npaea Ha cgobody ma Oesnexu euznaueni. Q02060peHHA: BUCBIMIIOIOMBCS KIIOYOBE
cnpasu, nopyuieHi npomu iHo3emyié ma ocib 6e3 2poMaodaHcmea, Po3esoaiombCs MINCHAPOOHO-NPABOG]
akmu, wo GU3HAYAMb NPAsd THO3eMYI6 HA MICYesoMy DIGHI, demanvHo ananizyromvcs piwennus €CIUT
w000 IHO3eMYI6 MA BUSHAYAIOMbCSL KpUMePil NPUUHAMHOCIE KOJWCEH 3 OCHOBHUX BUNAOKIS.

Macosi miepayii 0o kpain €sponeticokoeo Coio3y, cOYianbHO-eKOHOMIYHI, 2YMAHIMAapHi npooaemu ma
gitiHa Ha cx00i Yxpainu € npuuunamu euizdy epomaoan Yxpainu 3a KopOou woowHs. Hemumyue, wo6
nionucanusi Yeoou npo acoyiayito migxc Yxpainow, 3 oonoco 6oky, ma €sponeticokum Cor3zom,
€sponeticbkum CnRimMosapucmeom 3 amomMHoi eHepeii ma ix depaicasamu-uieHamu, 3 IHu020 OOKY, 3240aHd
suwe yeooa noae2uiuia npoyedypy euizdy ma 6'iz0y 0o €C, wimoexarouu 0CmaHui 00 NOAIMUKYU 3DIGHSHHS
KOHCMUMYYIUHO-NPABOBO2O CMAMYCY 2SPOMAOSAH Oepacas-uieHie 3 iHozemysmu. 3abe3neuenns npas
IHO3eMYI8 3aIUUAEMbCSL AKMYATbHOI0 NPOOIeMOto CyYacHoi enobanizayii. €sponelicokuti cyo 3 npas 1oouHu
gidiepae eaxciugy poiv y 3abe3neyeHHi npas IHO3eMyis, OCKIIbKU 3POCMAE KIIbKICMb CAPAs, NOPYULCHUX
iHO3emMysAMU ma ocobamu Oe3 epomadsHcmea npomu Kpain-yyacnhuys Kongenyii npo 3axucm npas mioounu
Ma OCHOBONONOJCHUX c80000. OCHOBHUMU Kame2opiamu 8UnaoKie NopyuwenHs npag inozemyie abo ocio 6e3
2POMAOAHCINBA € eKCMpaouyis, 3a00POHA KAmyeanvb, NPaso HA c80O00Y ma 0coOUCY HEeOOMOPKAHICID.
Cyoosa npaxmuka €eponeiicbko2o cydy 3 npagé JOOUHU Y MAKUX KAMe2opisx Chnpas, wo CHOCYIOMbCs
IHO3eMHUX 2POMAOSH, BKIIOYAE DA2amo Cnpaes, CMOPOHOI AKUX € YKpaina.

Hanpam nodanvwux Oocniosxcens nonsieae y 8USHAUEHHI UWLIAXIE B0OCKOHANEHHS [CHYIOUUX MEXAHIZMIG
3abe3neuennss npas inozemyie ma ocib 6e3 zpomadsncmea 6 Yxpaiui 6i0nosioHo 00 €8ponelicokux ma
MIDICHAPOOHUX CMAHOApmis.

Knwuoei cnosa: €CIII, inosemeys, ocoba Oe3 2poMadsaHcmed, excmpaouyis; 3ampumaHisi, npaso
20710CY.
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