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The state immunity of transit Ukraine as a participant of the international law: the current state and prospects of reformatting

The article deals with the analysis of national legislation on granting to a foreign state the jurisdictional immunities in the sphere of private legal relations in a legislation and in international documents, especially in the UN Convention on jurisdictional immunities of states and their property of 2004, the theory of international private law, and also the determination of the prospects of development of the legislation of Ukraine in this sphere. The special attention is focused on the issue of the determination of persons, who are entitled to refer for such immunities, the approaches of distinguishing of «acta jure imperii» and «acta jure gestionis», determination of the circumstances, under which the state gets immunity from enforcement measures.

The role of further development of the theory of the restrictive immunity and the harmonization in the practice of the states-members in UN Convention on Jurisdictional Immunities of States and Their Property, which are the first universal international instrument in the sphere of jurisdictional immunities of states, is examined. Taking into account the modern theoretical basis of granting the immunity to the state in the private legal relations and the latest practice of states, the necessity of changing the legislation of Ukraine for using the positions of the theory for restrictive immunities by adopting a special law on immunity of foreign state, are grounded.

The specificity of calling of Ukraine as the participant of the international private law to international law account is analyzed in the article. The conception of solving the problem of state immunity in Ukraine (the theory of absolute and functional immunity) has received further development and additional argumentation. It is grounded that putting into the practice the theory of absolute and functional immunity in Ukraine doesn’t favour the defence of its interests from actions of foreign courts that support the theory of functional immunity. It is suggested to ratify the European convention about immunity of states from 16.05.1972 (Basel) and bring the articles of legal acts of Ukraine into accord with principles of the theory of functional immunity. The memoir contains concrete proposals for perfection of Ukrainian legislation, which regulates relations of the state of Ukraine as the participant of the international private law and determines its status as the participant of the international private relations.
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