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PONb NPABA TA PENITII B YOAOCKOHAJEHHI MEXAHI3MY
PEANI3ALII MPAB NIOAUHU

Cmamms npucesiyena po3Kpummio peiicii aK YiHHiCHO-HOPMAMUGHOT CUCEMU, WO 3YMOBTIOE IOPUOUUHY
nO8edIHKY nt00ell, AKI iT ChOGIOYIOMb, OYIHIOIOYU 1T 3a 8I0NOGIOHICIMIO HOPMAM XPUCMUSIHCOKOL MOPAT, OCHO-

BHUM npUuHyunam XxpucmusiaHcbKoco 6ip06ll€HHﬂ.

KuirouoBi ciioBa: nipaBo, peniris, npaBa JIOIUHH, PETYISTOP CYCHUIBHUX BiIHOCHH, TPOMAJSHCHKE CyC-
MiJIBCTBO, CHIBBIIHOIICHHS MIpaBa 1 peirii, [pkepesa mpasa, Mpolec cakpasizallii, B3aEMOBITHOCHHN LEPKBH
1 Iep>kaBu, HOPMHU TIpaBa, PeIiriiiHi HOPMH, COIliabHI HOPMHU.

Y Oyap-KOMY CyCIIIIBCTBI PEJiris BUCTYIIAE SIK
YHHHUK (OpMyBaHHS TOTO UM 1HIIOTO CTaBJICHHS
1HMBiJa 10 TPaBOBUX IHCTHUTYTIB, (HOpMyBaHHS
MPOTUNPABHOT UM 3aKOHOCITYXHSHOI ITOBEIHKH.
Komn HOpMH 3aKOHY CTalOTh €THYHHMH HOPMaMH
caMoi JIFOJIMHYU, BOHA BUIbHA JIATH Y BiAMOBITHOCTI
BXKE€ HE 3 YHEIOCh, a 31 CBOECI0 BOJICIO, HA CBill PO3-
Cyq, a ii BONs He BCTynae y KOH(IIKT 3 HaCTaHOBA-
Mu boxkoro 3akony.

[IpobiemMn Mexani3My peanizarlii mpaB JFOIUHU
JOCTIDKYBaITUCS B POOOTaX TAaKUX PAASHCBKHUX 1
cydacHuX yKpaiHcbkux ydeHux sk C.C. Anexcees,
B.I. T'oiiman, M.I. Koswb6pa, B.B. Komneitunkos,
CJL Jlucenkos, M.K. Mauikos, B.C. HepcecsHii,
I1.M. PaGinoBuu, FO.C. Pemieron Ta in. bararo ysa-
T B TPaBOBIM JiTepaTypi MPUIIIIEHO pPO3TISAIOBI
mpo0OyieMu cBOOOAM COBICTI ¥ BipOCIIOBiIaHHS, TTH-
TaHHIM Jep>KaBHO-TIPAaBOBOT pernaMeHTanii
JUSUIBHOCTI PeNriiHuX 00’€JHaHb, 1110, 30KpeMa,
npuBepHyJo yBary M. AuzapianoBa, A. KomogHoro,
A. Tlonemxo, I1. PabGinoBuua Ta 1H.

Merta naHoi CcTaTTi MOJSIrae y TEOPETHYHOMY
JOCTI/DKEHHI B3a€MOJIl TMpaBa Ta pelrii sk
LUiHHICHO-HOPMAaTUBHHUX CHCTEM, LIO JOBOJI 4acTo
MalOThb HEOJHO3HAUYHHUH 1 CYNEpEeWIMBHHA XapakTep
npu GopMyBaHHI MEXaHi3My peai3allii mpas i cBO-
001 JTIOIMHHM 1 TPOMaJITHIHA.

[IpaBa i cBOOOAM MIOAMHU — MO3aHAIIOHANBHI 1
rmo3aTepuTopialibHi. SIK 3arajbHONMBIII3AIIAHA Ta
3arajJbHOKYJbTYpHA IIIHHICTh, HE3aJeXKHa BiJ
HaIlili, 1J€O0JIOTii, peNirii, BOHU JaBHO CTaJld
00’€KTOM MIXKHAPOTHO-TIPABOBOTO  PETYJIFOBAHHSI.
YkpaiHa SK 4iIeH MDKHApOJHOTO 1 €BPOMENCHKOrO
CHIBTOBapMCTBa, 30KpEeMa TaKoi aBTOPUTETHOI 1
BIUIMBOBOi MDKHapOAHOI MpaBO3aXMCHOI oOpra-
Hizarmii sk Paga €Bporm, 3000B’s13aHa TOTpUMYyBa-
TUCSl 3araJbHONPUUHATHX y Wi cdepi MixHA-
ponHux crangapris [1, c. 3].

B.C. HepcecsHIl cTBEpIKYE, IO CTYHiHB 1 Xa-
paKkTep pO3BUHYTOCTI IpaB JIOAWHU BU3HAYAIOTHCS

piBHEM  pO3BUTKY TIpaBa y  BIANIOBIAHOMY
cycrminbeTBi. IlpaBa nronuHM, HAa HOTO IyMKY, e
HEOOXiTHUH, HEBI €MHHU 1 HEBIJBOPOTHUH KOM-
MMOHEHT OY/b-SIKOTO TIpaBa SIK IMpaBa B3araii, BU3HA-
YCHMI aCTeKT BUPAXCHHsI CYTHOCTI MpaBa K 0C00-
JUBOTO THIy 1 crnenudiuHoi ¢opmu comianbHOT
perymamii. [IpaBo 6e3 mpaB JrOAWHA Tak camo He-
MOJKJIMBE, SK 1 TIpaBa JIFOJUHY 0e3 1 1103a MpaBoM [2,
c. 22].

CydacHa Hayka, aHaNi3ylo4w imei mpupoaHo-
MPaBOBOT JIOKTPHUHH 1 FOPUINYHI JOKYMEHTH, B SIKUX
BOHA 3HAMIIIA CBOE BIJOOpaXKECHHsI, ILIJIKOM CIIpa-
BENTUBO c(hopMyJroBaia Ti BUTOKH, IO CKJIAJH Cy-
YaCHUU TIPaBOBUI CTaTyC JIFOJWHU, XapaKTep Iep-
’KaBH, T B3a€MOBITHOCHHH 3 JIFOHUHOIO.

Tak, HAa AyMKy HOESKHX Y4YCHHUX-TPaBO3HABIIIB,
ICHy€ HM3Ka TaKUX MEPIIOOCHOB.

1. l'onoBHE mns moaUHE — cBOOOA K yMOBa ii
icHyBaHHs. Y cdepi cBoOoaM JroarHa oOpajia CBii
BIIACHMIA KUTTEBUH TIISAX, pealli3ye CBOI iHTEpecH 1
motpebu. CBoOojma poOOWTH MiITAHOTO TpoMa-
JNSIHUHOM, BHU3HAYAIOUM TAKOX MPUHIMIIA HOTO
B3a€EMOIIT 3 JIEPIKABOIO.

2. CBoOojia HeBiamibHA Bif piBHOCTI. CBOOO/A 1
piBHICTD — HEOOXiIHI yMOBHM HasBHOCTI B yCiX 0e3
BUHATKY JIIOJEH HEBII'€MHUX 1 HEBIIUYKYBaHUX
pas.

3. IIpaBa moguHM — 11€ Ta CUCTEMa YMOB, OJar i
MOJKJIMBOCTEH (MarepiajbHUX 1 AYXOBHHUX), IO €
HEOOXIIHUMHU 11 HOPMAJIBHOI IKUTTEMISIILHOCTI
JIOAWHHU, PO3BUTKY ii I1HAMBiAyaJbHUX BIIACTH-
BOCTEH, BIJIBHOTO BHOOpY W caMOBH3HAYeHHS,
peaitizaiiii rpoMaIsTHCbKHUX 1HTEPECIB.

4. IlparaeHHs 10 0coOMCTOI aBTOHOMIi, CBOOOIM
camMoBHM3HaueHHI Yy cdepi  rpoMaasTHCEKOTO
CYyCHUThCTBA BKa3aJI0 ITUTI JEp’KaBH Ta MexXi il
TUsTBHOCTI. METOI0 JIepiKaBH € «CIIUTbHE Oyraro»,
3aXUCT IpaB 1 CBOOOJ JIFOJUHH U TPOMaJITHUHA BiJl
OyIb-SKHUX 1 OyIb-4HiX MPOTHIIPABHUX MOCITaHb, Y
TOMy 4HCII # camoi aepxasu [3, ¢. 7-8]. V npaso-
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BOMY CYCHIJILCTBI HApPOA, 3 OAHOTO OOKY, 1 AepKaBa
— 3 iHmoro, 0epyTh Ha cebe 3000B’s3aHHS OTPH-
MYBAaTHUCsSI NPUINCIB IpaBa. SIK CIyIIHO 3a3Hadae
B.C. HepcecsiHn, «mpaBo BHUCTyNae sSK HadBHIIA
coljaJbHa IIHHICTb, ajl€ TIABKM TOMI, KOJIH HOro
HOPMH Ta NPUHIMIIM BTITIOOTbCA B  JKHUTTH,
pealizyloThCcss B JiAX CYO’€KTIB  COIIaJIbHOTO
CHiIKyBaHHA» [4, c. 416].

ToOTo, mpaBo icCHye peadbHO TOMi, KOJH BOHO
00’EKTHUBYETHCS, BTUTIOETBCA B JKUTTSA  4Yepe3
NpaBOMIpHY TOBEOIHKY JIOJEW 1 TAaKUM YHHOM
JOCSTaE CBOTO OCHOBHOTO NPH3HAUECHHSI SIK PETYIISITOP
CYCHIJIPHUX BiTHOCHH, SIK OCHOBHHI Ba)XKiJIb BIUTUBY
Ha PI3HOMAaHITHI cepH CYCITIIIBHOTO KUTTSI.

Taxe 3miiCHEHHS TPHUIKCIB HOPM TIpaBa y TPaK-
TUYHUX JiSX CyO’€KTiB MpaBa B IOPHAWYHINA JiiTe-
paTypi HA3WBAIOTh PeATi3aLIi€l0 MPABOBUX HOPM [5].

Peanizamiis ~ momokeHb ~ TPaBOBUX  HOPM
nependadae ComiadbHy 1 IOPHIMYHO 3HAYYIIY
MOBEMIIHKY CYO’€KTIB, IXHIO TO3UTUBHY JisUIBHICTh
JUIsL JOCSITHEHHSI TIEBHHUX COIaJIbHUX Pe3yJIbTaTiB.
OckinpKu peamizallisi mpaBa BiIOyBaeTbCA B JIisAX
cy0’ekTiB, TO Ta 00CTaBMHA, YU PEATI3yETHCS HOP-
Ma, Y Hi, 37€OUIBIIOr0o 3aJIE)KUTh BiJl COIIAJBHUX
BJIACTMBOCTEH naHOoi HopmH. Came Il BIACTUBOCTI
BU3HAYAIOTh 1 Xapakrep Jii cy0’eKTa B TUX BHIAJ-
Kax, KON HOpMa He peali3yeTbcsi: abo BOHa
ITHOPYETBCA, HE 3MIHCHIOETHCS JKOAHMX i, 49U
3MIACHIOEThCS TaKWii BapiaHT IOBEMIHKH, SKHH
MOPYIIYE IPABOBY HOPMY.

HenockoHanicTs 3akoHY, HOrO HEXTYBaHHS YU
HE3HaHHS MpPHU3BOAATH 10 300iB y mpormeci Horo
BTiJICHHSI B TIOBEIIHIII Cy0’€KTiB. PeanpHuii BIUMB
HOpPM TMpaBa Ha CYCHUIbHI BIJHOCMHH HE MOXXHA
3pO3YyMITH, BUXOJISYX 3 BIUIMBY OJHUX JIUIIE FOPU-
IMyHUX 3aco0iB. 3okpema, €.0. Jlykamesa nume:
«BcraHoBieHHsT cuCcTeMH rapaHTii He 3abesnedye
aBTOMATUYHO TIpaBa i cBoOomM, iX peamizamito. B
JaHOMYy TpPOIeCi BaXKJIMBa POJb  HAJICKHUTh
MICUXOJIOTIYHOMY MEXaHi3MOBi, SIKHH BUCTYMA€ SK
PErynsaToOp MOBEIIHKH Cy0’€KTa, HOro IisNIBHOCTI»
[6, c. 72]. HaykoBe po3yMiHHS peajbHOI B3aeMOii
JIIOIMHY 3 00’ €KTUBHOIO JIIHCHICTIO HEMOXJIMBE 0€3
PO3KPUTTS  ICHXOJIOTIYHMX  3aKOHOMIPHOCTEH,
MeXaHi3MiB BIUIMBY COLIaJIbHUX YNHHUKIB.

[IpaBo anpecoBaHe JIOMHI, OJHAK, YTUTIOIOUYHCH
B HOPMATHUBHO-TIPABOBUX aKTaxX JIEpPXKaBH, BOHO
0OMEKY€eThCS Y CBOIH JIii, K TPaBUIIO, KOJIOM 0ci0,
AK1 IPOXKUBAIOTH HA TEPUTOPIT 1aHOT AEpKaBH.

B.I. lNoiiman Bu3Hauae Taky [il0 mpasa sIK Horo
3MaTHICTh CHPABIATA BIUIMB Ha OCOOHCTICTS,
CIIIBHOTY JIIOZCH 1 BHACTIAOK ITHOTO 3a0e3leuyBa-
TH TIPaBOMIpHUHA XapakTep IXHBOI MiSVIBHOCTI Ta
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BUYMHKIB 1 Ha Wil OCHOBI CIIPHUATH BCTaHOBIICHHIO
peanbHOrO TaHyBaHHA TIpaBa B  CYCIUIBHHUX
BigHOCHHAX [7, ¢. 45-46].

Ha nymky nanoro aBTopa, 3MicT [ii mpaBa
OXOILTIOE TaKi YOTUPH KOMIIOHEHTH:

— MpaBOBUH BIUIMB (CYKYMHICTh MpPaBOBHX 1
couianbHUX 3ac00iB, IO CIIOHYKa€e Cy0’€KTiB BCTY-
NaTH B COLaJbHO-TIPABOBE CIHIJIKYBaHHs, BUMHATH
MIPpaBoBI 1ii);

— CIOPUUHATTA MpaBa (BiZOOpa’keHHS IpaBa y
CBIIOMOCTi, «OyTTS TMpaBa B COIIATBHOMY
Cy0’€KTi»);

— TpaBoBa Jis (CoUianbHO-IPaBOBa AKTUBHICThH
cy0’€exTiB);

— TIPaBOMOPSIOK (cran YIOPSAKYBAHHS
CYCHUIBHUX BiJHOCHH, SIKi BUHHUKAIOThH SIK PE3yJib-
Tar).

Orxe, SK BUIUTMBA€E i3 JAaHOTO BH3HAYCHHS,
HWIeThcs HE JIMIIE PO caMmy Jil0 Ipaa, ajie U mpo
MeXaHi3M 1 pe3ynbTaT Li€l aii.

[IpaBoBuii BILIHB OPMYETHCS HE TIIBKH 3a J0-
MMOMOTOI0 TaKUX 3acO0iB SIK HOPMH TIpaBa, ale U
3aJIe)KUThH BiJl IPABOBOI KyJIbTYPH, PiBHS AyXOBHOT'O
pPO3BHTKY, sKi  cpopMmyBaucs B  JaHOMY
cycniiscTBI. I, sik pe3onno BBaxae T.I. Tapaxonuu,
NPaBOBUI BIUIMB — 1€ PE3YJIbTATUBHUI, HOPMATUB-
HO-OpTaHi3alliiiHAii BIUITMB Ha CYCITJIbHI BiJTHOCHHU
3a JIOMIOMOTOI0 BJIAaCHE IPaBOBHX 3aco0iB (HOPM
mpapa, MPABOBUX BIJIHOCHH, aKTiB 3aCTOCYBaHHS
MpaBa) Ta IHIIUX TPaBOBUX SBHUIN (IIPaBOCBi-
JIOMOCTI, IPaBOBOi KYJIBTYpH Ta NPUHIHITIB, PaBO-
TBOpUOTO Mporiecy) [8, ¢. 77-78].

I[lpy  mWMpoxoMy  MPaBOPO3yMiHHI,  KOJIK
BU3HAETHCS ICHYBaHHS IIpaBa Ta 3aKOHY, Y 3MICT
TEPMiHY «lis MpaBa» MOXYTh OyTH 3aKiajeHi i
TaKi MPOLECH, K MOXOAATh BiJl O(IlIIHHOTrO MpUii-
HATTS BIANOBIJIHUX HOpPM TipaBa. PeamizyBatucs
(migTH) MOXYTH 1 Ti TpaBUJIa MOBEMIHKH (HOPMH),
AK1 BK€ CKJIAJINCS B CYCIIBCTBI, ajie 1e He HaOyu
(hopMH HOPMATHBHO-TTPABOBOTO aKTY.

Mo>Ha BUOKPEMHTH J[BA TAKUX CIIOCOOU BILUIUBY
npaBa Ha NOBEAIHKY cy0’€KTiB — Lie iH(popMaliiHuii
Ta WiHHiCHO-opieHTauiiiHuid. [lepmmii crmocid mae
MicCIle y BUMAJKy, KOJIU IOPUINYHA HOpMA B Tiil 4m
iHIi# Qopmi 1HPOPMYye CBOIX ajpecariB Tpo Te,
YOro BHMAarae€ BijJi HUX NpPaBO, YOTO OYIKYIOTHb BiJ
HUX CYCHUIBCTBO 1 JepkaBa. pyruii crmocid —
LIHHICHO-OPIE€HTALIIMHUH. Ha BIIMIHY Big
inpopMaIiiHoro, BiH HE JHKIIEe IIOBIIOMIISE
agpecaTtiB mpo Te, sKa TOBENIHKa Bil HUX
BUMAraeTbcsi, aje W Ja€ OLIHKY Pi3HOMaHITHUM
BapiaHTaM JIFOJICEKOI IOBEIiHKY [9, c. 94].

i mBa crmocoOu BIUIMBY TIpaBa Ha TOBEIIHKY
Cy0’ekTiB HE € BJacHe IOPUIUYHUMH. BoHH
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MpUTaMaHHI HE JHIIE MPaBy 1 31e01IBIIOT0 MaIOTh
1ICONTOTIYHUH XapaKTep.

VY 3B’S3Ky 3 IIUM CJIiJT IMiIKPECIUTH, 110 MPaBO —
crieriigHa HOPMAaTHBHA CHCTEMa, OCHOBHOIO Me-
TOIO SIKO1 € PeryJoBaHHs BiTHOCHH MiX JIIOJbMH,
OHAaK ii OCOONMBI XapaKTEPHUCTHUKH KOHKPETH3Y-
IOTBCS 11 TIOSICHIOIOTHCSL TIPY TIOPIBHEHHI 3 1HIIMMHU
HOPMAaTUBHUMHU  CHCTEMaMHd, IO  PETYJIIOIOThH
BiJIHOCHHHU MK JIFOJBMH, 30KpeMa 3 PEliri€ro.

[IpaBo i pemniris € HaHBaXIIUBIIITUME PETYISATO-
pamMu CyCHTFHUX BiTHOCHH. 3 IOPUIWYHOTO TTOTIIS-
Iy, TIPaBO HaJiIEHE TIPIOPUTETOM IIPH COIIATEHOMY
PETyIIOBaHHI, OCKUTBKH 3aBISIKH CBOiil 000B’s3-
KOBOCTi (iMItlepaTuBHOCTi), (OpMaNbHIi BHU3HA-
YEHOCTI 1 JepKaBHIM 3axWINEHOCTI BOHO 31aTHE
ONTUMAJIBHO 3a0€3MEUUTH HOpPMajbHE (YHKILIO-
HYBaHHS CYCIIJILCTBA, IO € CKJIAIHUM COLIaJbHUM
opraHi3MoM. Y TOH ke Jac eeKTHBHICTh PAaBOBO-
ro peryiroBaHHSI 0araTo B YOMY 3aJie)KHUTh BiX
Y3ro/DKEHOT B3aeMOJIiT 3 1HITUMHE, HE IOPUINIHIMHA
PETYNATUBHAMH CHCTEMaMH, B TOMY YHCHI # i3
peiriero, sika MICTUTh YUCIIEHHI OIIIHKH HAJIEXHOI
i1 3200poHEHOI 3 TO3WIii 3aKOHY IMMOBEHIHKH, THM
caMHM, TIEPETHHAIOYNCH 31 cPepor0 MPaBOBOTO pe-
T'YJIFOBaHHSI.

CryniHb BIUIMBY penirii moB’s3anuii 3 ii Miciem
Yy CYCHUIBCTBI, a II¢ MiClle € KOHCTAaHTHHUM Ta
3MIHIOETBCSI B KOHTEKCTI TMPOIECiB cakpaiizallii
(maT. sacer — cBsiIeHHHWH) 1 cekymspu3amii (1aT.
saecularis-csitcokuii) [10]. Cakpaizaiisi o3Hadae
3a;ydeHHs 10 c(epH peNiriiHOro CaHKIiOHYBaHHS
¢dbopM cycminbHOI Ta IHAMBIAYaTBEHOI CBIZJOMOCTI,
JISUILHOCTI, BIJHOCHH, MMOBEIIHKA JIIOJEH,
IHCTUTYTIB, TIOCWJIGHHS BIUTUBY pelirii Ha pi3Hi
chepr CYCHUIBHOTO Ta MPUBATHOTO  KUTTSL.
Cexynsipuzalisi, HaBMaKy, MPU3BOJUTH IO MOCa0-
JeHHs BIUIMBY peNirii Ha  CyCHiJIbHY Ta
IHAMBIAyaJIbHY ~ CBIJOMICTB, 1O  OOMEXKEHHS
MOJIJIMBOCTI PEJIriiHOTO CAHKIIOHYBAaHHS Pi3HUX
BUIIB  JIAJIBHOCTI, IIOBEQIHKM, BIJHOCHH 1
IHCTUTYTIB, «BXOJDKCHHS» PENTiHHUX IHIUBITIB i
opraHizalii 70 pi3HUX HEpeNiriiHuX cep KUTTS.

Y cydacHMX yMOBax 3pocia pojib BiAMO-
BiJIAIBHOCTI (OCOOJIMBO TMO3UTHBHOI) OKPEMOi JIFO-
JVMHA B HaBKOJUWIIHHOMY CBITi, po3mupwiacs il
cB00O/Ia 1, BOJHOYAC, 3AJIEKHICTE BiJl 30BHINIHLOIO
COLIIAJIbHOIO Ta MPHUPOJHOrO CepenoBuina. 30iib-
IIMJIACS KUIBKICTh CHTYyaIlil, IPU SIKUX HaJl JIFOIH-
HOIO, KpIM BJIaCHO{ COBICTI, HEMA€E 1HIIIOTO KOHTPO-
mo. [IpuiiHATTA cy0’€KTOM OyAb-SKOTO pillICHHS,
BUOip TOro abo IHIIOrO BapiaHTa MOBEIIHKH
IOB’s3aHl 3 MIABMINEHOIO BIAMOBIJAIBHICTIO 3a
MOJKJTUBI HECTIPUATIUBI HACIIIKH.

BopHouac, OCHOBM B3a€EMHUH MiX ILIEPKBOIO M
JIEP’KaBOI0 y TPOMAASTHCHKOMY CYCHIIBCTBI pery-
JIOIOTHCSI HOPMAaMH KOHCTUTYWIHHOTO TIpaBa, IO
MPOTOJIOUIYIOTh BiIOKPEMJIEHHS EPKBHU BiJl AepKa-
Bu. Lle o3Havae, mo AepkaBHI opraHu i mocaaoBi
0ocoO0M He BTpPy4YalOThCsA y cdepy pemiriiHux
BIIHOCHH, TaKOX 1 B JSUTBHICTh pENIriiHUX
00’eTHaHb, 1 HE JOPYYaIOTh iM BUKOHAHHS JEPiKaB-
Hux  (yskmid. JlepikaBa  3axuImae  3aKOHHY
IISUTBHICTD peNiTiiiHuX 00’ €THaHb, 3aMal0O9H B ITH-
TaHHSX CBOOOIM BIPOCIOBIaHHA 1 TICPEKOHAHb
HEUTpalbHy TO3WINIIO, HAMpHKIag, y CT. 13
KOHCTI/ITyui'l' I'pemii mporomomeno, mo cBoboxa
COBICTi HEMOPYIIHA, KOPUCTYBaHHS OCOOMCTUMH i
MONITHYHUMH ~ CBOOOJaMH HE  3aleXHUTh  Bif
peniriiHuX BipyBaHb, Oynb-sSKka BH3HAHA PEJIrisd
BUTbHA [11, ¢. 94].

CBo0osa BipOCIIOBiIaHHS O3HAYA€ MPABO JIHOIH-
HU Ha BUOIp peNiriifHOro HaBuaHHS Ta Oe3meper-
KOJHE BiNpPaBICHHS KYJIbTIB i OOpAIIB BiAMOBITHO
JIo uporo HaB4yaHHs. Ls cBoOoAa, y cy0’ €KTHBHOMY
TpPaKTyBaHHI, PO3YMIETBCA SIK OCOOWCTE TIPaBO JIO-
nuHU. PIBHO3HAYHUM € TOHATTS CBOOOIH peniri‘i
ajie BOHO Ie O3HA4ya€ i MpaBO Ha iICHYBaHHS BCIX
pemirii 1 MOXJIHMBICTE  0€3MEpEIIKOTHOrO
NPOIIOBITyBaHHS TPEJICTaBHUKAMH KOXKHOI 3 HHX
BJIacHUX BipoBueHb. OJHaK JayXe 4YacTo BCi
3a3Ha4yeHi TEPMiHW BXKUBAIOTHCS SK iJICHTUYHI. Y
MiXHapOoHOMY TaKTi TPO TPOMAISHCHKI Ta
MOJIITUYHI TpaBa CBOOOMAa COBiCTI Ta peirii
00’€THY€EThCSl 31 CBOOOJIOI0 AYMKH, BKIIOYAIOUH B
cebe «cBoOoOy MaTu ab0 3MIHIOBAaTH peEJirito abo
TMEPEKOHAHHS  Ha BIIaCHHH po3cyd 1 cBOOOIY
CIOBIJATH CBOIO DENIrif0 Ta TEPeKOHAHHS SK
OJIHOOCIOHO, TaK 1 CHIJIBHO 3 IHIIUMHU, ITyOJIYHUM
a00 0COONMBUM TIOPSIKOM BIINPABISATH KYyJIbTH,
3MIACHIOBATH PEINIriiiHI Ta PUTYyallbHI OOpsiIn Ta
HaBuaHHs. HixTo He Mae mpaBa mpUMYCOBO MpHUK-
MaTH penirito abo MepeKoHaHHS 3a Yy)KUM BHOO-
pom» (cr. 18) [12]. Koncrutymis VYkpainu
nporosonrye: «KoXHOMY TapaHTyeTbcs CBOOOJA
CBITOTJISIAY ¥ BipocmoBigaHHs...» (cT. 35) [13]. Take
(OpMyJIOBaHHS ~ 3HAYHOIO  MIpOK  BiJMIOBijIae
MmigXoJaM, BH3HAYEHWM Yy HaBEACHIH  CTarTTi
Mixnapomsoro makty. CBobolia BipoCIOBiIaHHS
JOKJIAZIHO PperjaMeHTYeTbcsi 3akoHOM YKpaiHu
«IIpo cBOGOIY cOBicTi Ta pemiridHi oprasizawii»
Big 23 kBitHs 1990 p. [14]. Psyx monoxeHs 3akoHy
MPUCBSYCHUHN TpoOiieMaM peNiriiHoro BUXOBaHHS.
3aKOH  YCYHYB  JUCKPUMIHAIK  peliriiHuX
00’eqnann. IleBHI TapaHTii cBOOOAM BIPOCIIO-
BilaHHA 3akpimieHi B KpumiHanpHOMY KOIEKCI.
Hanpukman, mnepemkomxaHHs 3OIMCHEHHIO L€l
cBoOOIM, TOE€THAHE 3  HACHJIBCTBOM  Haj
OCOOHCTICTIO W PSAAOM IHITUX OOCTaBWH, KApaEThCs
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no30asnenHsaM Boii. BomHowac, KK mepecniaye Ti
pediriitHi 00’ eTHaHHSA, OiSIBHICTD SKUX MOETHAHA 13
3aMOIITHHSM IIKOIHU 3IOPOB 0 W MOpaTi TPOMAISH,
31 CIOHYKaHHSM JI0 BiJJMOBU BiJI BUKOHAHHS TPO-
MaJICbKUX OO0OB’S3KiB a00 10 BYMHEHHS MPOTH-
MIpaBHUX JTiH.

[lapanensHO 3 HOpMaMu TMpaBa ICHYIOTH 1
peniriiiHi HopMu. PemiriiiHuMu HOpMaMu Ha3HMBa-
FOTBCS paBuia, YCTaHOBJIEHI pi3HHMH
BipOCTIOBiJaHHAMH Ta 00O0B’S3KOBI MJIT BUKOHAHHS
BipyIOUnMH. BOHM MICTATBCS B PENITiHHUX KHHUTaX
(Crapuii 3aBit, HoBwuii 3aBit, Kopan, Cynna, Tai-
My, pewiridai kaurum OyIAHMCTIB  TOWIO), Yy
pimmeHHax 300piB Bipyrounx abo AyXiBHUITBA (ITO-
CTaHOBHU COOOPIB, KOJIETiH, KOH(PEPEHIIiH), y Mparsax
ABTOPUTETHUX PENITiHHUX MUChbMEHHUKIB. Llumu
HOPMaM{ BH3HAYAEThCS MOPSAOK OpraHizamii Ta
TiSUTBHOCTI] peliridHux 00’ enHaHb (TPOMaj, IEPKOB,
TPyl  BIpyOUAX  TOIIO),  PETJIAMEHTYIOTHCA
BIJIMTPaBIICHHST OOPSIiB, TIOPSAAOK IEPKOBHOI CITyX-
6u. Bci peniriiiHi HOpMU MarOTh MOpPAJBHE CIIPSIMY-
BaHHs (3anoBimi) [15, c. 98].

B icTopii mpaBa Oynu misi emoxu, Ko Oarato
PENIrifHIX HOPM Malli IOPUANYHUA XapakTep, pe-
TYJIOBaNM JIesIKi MONITHYHI, JepKaBHI, UBIILHO-
MPaBOBi, MpPOIECyabHi, MUIFOOHO-CIMEHHI U iHIm
BITHOCHHM. Y psAl CydacHUX ICIIaMCBKHX KpaiH
Kopan («apaGcpkuii cyneOnnk») i CyHHa (ocHoBa
peNiriiHuX, MPaBOBUX 1 MOpPaIbHUX HOPM) peETry-
JIOIOTh yCi CTOPOHU KHUTTS MyCYJIbMaHUHA, IO BH-
3HAYAlOTh SIK HPAaBWIBHUM IUISX J0 METH»
(wapiat). B VYkpaini Ha mouatky XX cr. psg
UTFOOHO-CIMEHHUX 1 AESIKMX IHIIMX HOPM, BH3HA-
HUH 1 BCTAQHOBJIECHHUH IPABOCIABHOIO IIEPKBOIO
(«kaHOHIYHE TmpaBo»), OYB CKJIAQJOBOI IPAaBOBOT
cuctemu. [licist BimokpemIleHHS IEPKBU BiJ AepiKa-
BU 11l HOPMH BTPaTHJIM IOPUINYHUI XapakTep.

YcranoBnioBaHi Oy[b-SKOIO pEJiri€ro mpaBuiia
MOBEIIHKH € OCOOJIMBUM BHIOM COILIaIbHUX HOPM —
peiriiHi HOpMH, a HE KOMIIOHEHTOM MOPAaJIbHOCTI,
npaBa ab0 Oynp-SIKMX IHIIMX COLIaJbHUX CHUCTEM.
l'oBopsium mpo peniriiiny HOpMy, BapToO MaTH Ha
yBa3i, 110 MMPABUJIO MTOBEAIHKH — 1€ JIMIIE OJHa 3 il
ckinanoBux. KpiM Toro, HopMa BKIFOYa€ BKa3iBKH
Ha CBSIIEHHE JDPKEpEeNo IpaBHja NMOBEAIHKM i Ha
HAANPHUPOAHI 3aco0M ioro 3abesneueHHsa. s
bi6mii, Kopany, Tanmyny Ta iHIIMX «CBSILEHHUX»
KHUT ~ XapaKTepHE PpO3MEXYBaHHA  CKJIAJOBUX
peITifHIX HOPM, BIJICYTHICTH y 0aratbox i3 HHUX
IHAMBIAyalbHOT ~ CaHKIii, [0 W  MOPOIKYE
HEOOIPYHTOBAaHE OTOTOKHEHHS «BipIIa», B SIKOMY
BHUKJIAIAE€THCS JIUIIEC TIPABHIO MOBEIAIHKH, 3 YCIEIO
pediriitHoo HopMoro. Pernirifini HOpMH MarOTh ycCi
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HeoOXi/IHI 03HAKU COIliaJIbHOT HOPMH, II¢ MpaBUIIa
MOBEIIHKKM JIIONeH, sKi Hajgexatb 1m0 chepu
PENIriiHOTO KYJIbTY, CIMEHHHX 1 1HITUX CYCIITBHUX
BimHOCHH. PerniriiHa HOopMa, SIK 1 1HIN cOIiabHI
HOPMH, Ma€ 3arajlbHU{ XapakTep, M0 MPOSBISIETHCS
B TaKOMY:

— peniriiiHa HOpMa BHUCTYHa€ SIK 3pa3oK
MOBENIHKH BIpyIOUMX Jofed y Tiii abo iHmIN
CHUTYaIlii K €TaJIOH MMeBHUX BiTHOCHH;

— TIPUIHCH NEBHOI HOPMH CTOCYIOTHCSI HE KOH-
KpPEeTHOTO I1HAWBIZA, a IMHPOKOrO0 KOja JIOICH,
MOCTIIOBHUKIB ~ 1i€l pemirii (WieHIB IepKBH,
peNiridHux ~ opranizamid) a0 IX  YacTHUHH
(CBSIIIIEHHOCTYXHUTEIB, MUPSH TOIIIO).

[lepenbavarour KOHKPETHI BapiaHTH TOBEIIHKH
B THIIOBHX XUTTEBHX CUTYAIisIX, PEIITiiHI HOPMH
BILTMBAIOTh Ha CBOOOMY # CBIIOMICTh JItOzICH, (op-
MYIOTh iX COIiaJIbHY TIOBEAIHKY i THM CaMUM pery-
JOIOTH BiATIOBITHI CYCIHiJIbHI BIIHOCHHH, IO TPO-
SBIISTIOTBCSA, HACAMITEpel, Y Migx abo Oe3MisumbHOCTI
ix yuacHukiB. OHa 31 crienuiYHUX OCOOIMBOCTEH
UX HOPM MOJISITA€ B TOMY, IO BOHU PETYIIOIOTH 1
Taki BIJHOCWHH, SIKi mepeOyBaioTh mo3a cheporo
BIUTMBY 1HIIUX COLIaJbHUX HOPM, — BiTHOCHHH, IO
BUHUKAIOTh NIPU BIANIPABICHHI KYJIbTY.

Peniriitni HOpMHU 37e01IBIIOT0 MAaIOTh ABTOPH-
TapHUH xapakTep, GOpMYIIOIOThCS SK BEJIIHHS, IO
HeoOXiIHO BUKOHYBAaTU BCyIeped BHUMOTaM Oyb-
SKUX HIIAX HOPM, HaBiTh JO MpsAMOI 3a00poHM Iii
ocraHHix. KoxkHa pelnririst, TOCHIaI04nCh Ha CBOOO-
Iy HaANPUPOJHUX YMHHHUKIB Ta ICTOT, JKajae€ Bij
CBOIX TOCIIIOBHHUKIB CIIOI AUCIUTUTIHHA, HEYXUIh-
HOTO JOTPHMAaHHS CBOiX IpuIuciB. PemiriiiHi HOp-
MU TIOBUHHI BHUKOHYBAaTHCS, HE3BaXKAIOUM Ha
HEBIAMOBIIHICTEL iX BKa31iBOK IMOIIISAAM, OaXKaHHIM
Bipytounx. [[i HOpMU BiAPIZHSIOTHCS BiJl MOpallb-
HUX, IPAaBOBHX 1 1HIIUX COLiaJbHUX HOPM, HacaM-
nepea, TUM, 10 MalOTh y CBOil OCHOBI peiriiiHi, a
He Oyap-siki 1HIN inei, HepO3pHBHO IOB’s3aHi 3
BIpOIO B HAANpHUpOJHE. Peniriiini HopMu po3srisjia-
IOTBCSL BIPYIOUMMH SIK BEJIHHSA HAANPHUPOIHHUX
¢akTopiB abo X MperCTaBHUKIB HA 3eMJIi — BEPXOB-
HUX CIY)KUTETIB KyJlbTy. Y TEpBICHUX peirisx
TBOPISIMH ¥ OXOPOHISIMH PENIriHAX TPUTHCIB i
3a00pOH BBXKAIWCS TOTeMivyHi mpenaku. [loTiM sk
JOKEPEeJIo peNiriiHUX MpaBuil MOBEAIHKY BUCTYIATN
OokecTBa i, HapeIITi, Y MOHOTEICTUUHHUX PEIrisx
— Oor. VY CBSIIEHHWX KHWTAX pI3HUX PErii
peniriiini HopMu (HOPMYIIOIOTHCS K OO0KECTBEHHI
BemiHHA. Y bibmii, Hanpukiaa, BOHW HMEHYIOThCS
3aIoBisIMH, BEIIHHSIMH, YCTaBaMH, 3aKOHAMHU 00ra,
MIIKPECTIOEThCS iX CBATICTh. LlepkoBHI mpaBuia



KOHCTUTYUIVHE TA AOMIHICTPATUBHE MNMPABO

BUAAIOTBCS  OOTOCIIOBaMH  JUIS
«3aKOHIB 0OKHUX».

OmHak 3B’SI30K PENIriHHAX HOPM 3 PEIiriiHAMH
izesaMu He 3aBxau nmomiTHUA. He B ycix peniriiHux
MPUIMUCAaX MICTUTHCS BKA3iBKa Ha 1X CBSIMICHHE TO-
XOMKeHHA. Y TaKuX BHIIAJIKaX MPO HasBHICThH 3a-
3HAYEHOTO 3B’SI3KY CBiAYaTh CHENU(idHI MIHHOCTI
3a0e3MeUeHHs] BUKOHAHHS PENiriiHUX TMPHIUCIB:
IIOTpo3a HAIIPHUPOIHOIO Kapolo W OOIIsIHKA Haro-
poaM BiA HAINPUPOTHUX 00’€KTiB. BHKOHaHHA
pENirifiHuX HOpM 3a0e3MeUyeThCsl TAaKOXK MOKapaH-
HSIMH, 3aCTOCOBYBAaHMMH 10 TOPYIIHUKA CBSIICH-
HOCITY>KUTEIISIMA (LIEPKOBHE TOKApaHHS). 3 BHHUK-
HEHHAM JepkKaBH U IpaBa O IbOIO JOJAETHCS
KpUMiHANbHE TOKapaHHs 3a TaK 3BaHi pejiriiHi
3MMOYMHU Ta HECTHPUSATIWBI  [HUBUTLHO-TIPABOBI
HAacHiAKK Yy BHIAAKaX HEAOTPUMAHHS OCSIKHX
PENIriifHuX HOPM.

CriBBiHOIIEHHsT penirii ¥ mpaBa B yMoBax
Cy4acHOI JEMOKPAaTU4YHOI JEp)KaBU XapaKTEpHU-
3YEThCS TAaKUMH pHCaMH. BijbHIicTh KyJIbTOBHX 1
opraHi3aliifHo-(Q)yHKIIOHAJBHAX HOPM, IO perJya-
MEHTYIOTb  BHYTPIIIHBOIEPKOBHY  IiSIIBHICTB,
HEHTpanpHi IIOJO MpaBa, TOMY LIO PETYJIOIThH
CYCHIJIbHI BiJIHOCHMHH, IO HE HaJeXaTb 10 cepH
npaBoBoro peryntoBaHHs. llpore meBHa uacTuHa
peNiriiHMX HOpPM Ma€ CBOIM 00’€KTOM Ti cami
CYCIJIbHI BIJIHOCHHH, 1110 ¥ MTPABO, SKi HAJIEkKaTh HE
TIBKH JIO BHYTPILTHBOIIEPKOBHOI chepu (Hampuk-
Jaj, BIIHOCHHM, LIO0 BUHMKAIOTH NP CTBOPEHHI
peniriiiHux 00’€HaHb, MiX BIPYIOUMMH DETYIIO-
IOTBCS BUKOHABUYMMH OpraHaMu JIepXKaBH, a He
CIY)KHTEISIMA KyNbTy), a #W 10 pi3HUX cdep
CYCIIJIBHOTO KHTTS, OCKIIBKH JesKi KoH(eciiHi
opraizailii HaMararThCs y CBOIl JiSUIbHOCTI BUWTH
3a MeXi 3aJIOBOJICHHS PeINiriiiHuX MmoTped rpoma-
IsH. Y IUX BUMAJKaX i€ 3aKOHOMIPHICTh, Xapak-
TEpHA ISl CHIBBIJHOIIEHHS MPAaBOBHX HOPM 13
COLIIAVILHUMH HOPMaMH TIONepeiHiX (popMmartiii, 1o
NPOAOBXKYIOTh [JiSITH B  CYyCHUIBCTBI  (3BMUAi,
MOpaJibHI W peniriiHi HOPMHM): SIKIIO OCTaHHI He
cymepevarh [PaBOBUM IPHIIMCAM, TIpaBO He
nepenkomKae ix (yHKUiOHyBaHHIO. B iHImIOMY BU-
MaJKy — BEPXOBEHCTBO 3aKOHY HaJ OyAb-TKUMH
IHIIMMH COI[laJIbHUMH HOpMaMH, IpaBo 3a00pOHsIE
rpoMajisiHaM JIOTPUMYBATHUCS MPHITUCIB, IO CyIep-
edatb KoHCTUTYWil, HOPM [0 BCTaHOBIICHHS
KPUMIHAIBHOT BiJIOBIIAIbHOCTI 32 TIOPYIICHHSI i€l
3a0oponu. Teprume CTaBJIEHHS JIO COL{abHUX
HOPM, IO OPIEHTYIOTh T'POMAJASH Ha MPOTHIIPABHY
MOBEIiHKY, € HECyMICHUM 13 IpHHUHUIAMHU
3aKOHHOCTI. 3aOBOJICHHS DEIIriHHUX MOTped
BIPYIOUMX HEMOJIHBE 0€3 IOPUIWYHUX HOPM, IO
Ha/JaloTh HEOOXimHI mpaBa peNiriiHUM OpraHi-
3aLlisiM, CIYXHUTEIAM KyJbTy W BIpyIHOUMM TpoMas-

KOHKpeTH3alii

HaMm. [lporosomieHHsT BiOKPEMJICHHs IICPKBH Bij
Iep>KaBU ¥ ITKOJIM BiJ IIEPKBH 3aTUIIIIIOCS O Mpo-
CTOI0 JEKJapaiicero, SKOM BOHO HE IAKPIM-
JIOBAJIOCS CYKYIHICTIO TPAaBOBUX HOPM, LIO BCTa-
HOBJIIOIOTh ~ TICBHUH  TIOPSJOK  B3a€EMUH  MiX
peNiriiHIME OpraHizallisiMi, CYCIIJIBCTBOM 1 Jep-
JKaBOIO.

[lincyMOByIOUM BHKJIAJICHE, MOXEMO KOHCTATYy-
BaTH, IO TPABO 1 PEJNiris BUCTYMAIOTh BaXJIMBUMHU
COIATFHUMH PETYJISTOPaMH B KHUTTI CYCIIIbCTBA,
SIKi, BIUTMBAIOYM HAa CBIJOMICTh Cy0’€KTIB 3aBISKH
MEBHUM YHUHOM BCTAHOBIICHHM 3arajibHUM MpPaBU-
JaM, eTaJloHaM TIOBEJIHKH, CIOHYKalTh iX JO
npaBoMipHux nid. I[IpaBo 1 pemiris y cBoiif
B3a€MOJII HA/UICHI 3HAYHUM TOTEHIIAJIOM BILIUBY
Ha JIOACHKY [isUIBHICTE Yy TIpoleci peaizarii
cy0’€eKkTamMu CBOIX MpaB Ta 000B’SI3KiB.
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Ponp npaBa u penurun B yCOBEpIIEHCTBOBAHUM MEXaHW3MA PeasIn3alliy IPaB dYeIoBeKa

Crarbs MOCBAILICHA PACKPBITHIO PETUTHHU KaK IIEHHOCTHO-HOPMAaTHBHOW CHUCTEMBI, KOTOpasi 00YCIIOBIIHU-
BaeT IOpUANYECKOE MOBEACHHUE JIIO/IeH, KOTOphIE €€ HCIIOBEAYIOT, OLIEHWBasl €€ 32 COOTBETCTBHEM HOpMaM
XPUCTHAHCKOH MOPaly, OCHOBHBIM IIPUHLUIIAM XPHCTHAHCKOTO BEPOYUICHUSI.

J. J. Pajda

Role of law and religion in the improvement of the mechanism of realization of rights of a person
The article deals with the analysis of religion as the axiological and normative system, which causes le-
gal behavior of people, who profess the religion, appraising it according to the Christian morality norms

and basic principles of Christian religious doctrine.
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