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Introduction

by Irina Sopilko of the Doctor of Law, Professor, Dean of the Faculty of Law
of the National Aviation University, Ukraine

The current state of information progress
. requires constant development of statehood
and the legal system, which necessitates a
rethinking of scientific ideas and provisions
that determine the general theoretical laws of
the state and the law in the context of their
development and improvement. At the same
time, law does not merely serve as a means of
g formalizing and managing globalization
processes, but it also has a significant
influence on their part. In this regard, the
study of any issues related to the
transformation of legal phenomena and
processes in the modern information space is

extremely relevant today.

The discovery of atomic energy led to the emergence of nuclear power plants
and atomic bombs, and the emergence of the Internet has opened qualitatively
new horizons in the field of human communication, education, cultural
improvement and at the same time is a material prerequisite for the formation of
a qualitatively new type of crime - crime in the field of computer technology.

In the situation prevailing qualitatively changing the nature and content of
legal regulation, carried out in the information sphere. On the one hand, the
effectiveness of state-legal regulation is reduced with the help of imperative
methods within the framework of relations of power-subordination, on the other
- the importance of international legal institutes regulating information relations
with the help of complex imperative-dispositive methods within the framework
of coordination relations is increasing. Thus, the very fact of the emergence of the
information society and information space makes it necessary to rethink the
essence, content, legal technique of legal regulation in this area of social
relations.

In this context, the theoretical and legal basis for the development of the legal
system of Ukraine in the modern conditions was conducted. The collective
monograph consists of 22 chapters, which are both the general theoretical and
practical block of monographic work, and the scientists conducted a
comprehensive analysis of the issues of the legal system of the social state,
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isolates and analyzes the essential characteristics of such a legal system and
identifies the ways of developing the legal system in the context of globalization
changes in the world. Also, the monograph reflects the results of scientific
research of political and legal tendencies of interaction of national and
international principles of statehood development, which later became the basis
for considering the peculiarities of reforming state-legal institutions as a
necessary condition for the development of a social and legal state in Ukraine.

Some chapters of the monograph devoted to the coverage of leading private
law institutes. The authors carried out a comprehensive analysis of national and
foreign legal systems, defined the methodology of private law, and studied the
trends of the development of copyright protection.

At the same time, one should focus on the chapters where issues of public
administration are considered in the key areas of our country - administrative and
environmental. Public administration covers almost all spheres of public life.
However, its universality does not mean total interference and overregulation of
social relations, especially during the period of the information revolution.
Therefore, an innovative approachin generalizing the current legislation provided
a series of proposals offered by the authors of the relevant articles.

The monograph explains the nature and types of global legal issues that are
the subject of studying law. It is emphasized that, on the one hand, global legal
problems destructively affect national law; on the other hand, they have the
ability to stimulate the implementation of the highest social, economic, labor,
political international standards in the domestic law. As a result, modernist ties
and certain integral legal relationships change the international,
intergovernmental, social and individual ties between the subjects of law;
therefore, the scientific analysis of the mutual influence of national and
international law in the measurement of globalization changes is very important.

The proposed collective monograph is a continuation of a number of scientific
publications of the author's collective. We hope that this work will be useful to
anyone interested in problems of state and law making in the global dimension of
our time.

Irina Sopilko
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Chapter 1

Comprehensive approaches to define legitimacy and its
role in regulating social relations at the present stage of
Ukrainian development

Over the last three years Ukrainian legislative sphere experiences great
updating of the current legislation, implementation of the reforming initiatives
aimed at democratic transformations in Ukraine. All these lead to an intensive
lawmaking process. At the same time, numerous gaps and collisions appear, along
with the highly qualified novelties, and they generate some negative aspects of the
lawmaking and lead to the spread of the legal nihilism. Considering such
circumstances, ensuring the effectiveness of legislation, especially considering the
public law sector, needs certain system approaches, but not the local ones. The
abovementioned objectively demands appealing to the scientific researches
purporting to find the most effective tool to overcome the existing situationality
traits of the lawmaking, regulating the implementation of the legitimacy principle
regarding the state bodies activity.

The legitimacy receives a very special role when forming a law-governed
state together with a civil society, ensuring compliance with the rule of law
principles and certain universal humanideals, as well as with the fairness principles.

Many years ago, prominent and influential German philosopher Immanuel
Kant once said that constitutionality of the state depended on the existence and
strict observance of the written laws. Although, as it was stated above, the written
law cannot be regarded as the panacea for the rule of law, still, the rule of law
scholars considers the legitimacy principle as the crucial point of the
constitutionality itself. Some modern scientists regard the legitimacy conceptin a
similar manner. At the same time, the rule of law concept does not regard the
constitutionality only as the formal legality, in comparison to the positivist
tradition, in other words, it does not regard the constitutionality purely as a rule of
law, irrespective of this law nature. According to most Western lawyers, by
interpreting the legitimacy in such a way one cannot sufficiently restrict the
powers, which is the prerequisite to the rule of law. First and foremost, the rule of
law implies such a legitimacy which is based on the recognition and peremptory
acceptance of a human being as the highest value, his/her protection against the
arbitrary and willful behavior of the state authorities, so to say, the legitimacy as
the legal practice, as it has often been determined by the national scholars. This
fully corresponds to the practice of the European Court of Human Rights, the
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decisions of which repeatedly emphasized that the phrase in accordance with the
law means that the law shouldn’t contradict the rule of law principle.[']

Secondly, the legitimacy based on the rule of law principle, covers mainly the
activity of public authorities, and not all the law subjects citizens and their unions,
as the national scholars of law traditionally regard. Such a diverse interpretation of
the legitimacy subjects virtually eliminates the high danger of the law violations by
the officials in comparison to the violations by citizens (the legal order violations
occur when the citizens infringe the law).

Thirdly, every state authority, including the legislator (parliament) is
subdued to the law. The Parliament is bound by the law until the law is repealed or
amended in accordance with the legislative procedure, established in a legal
manner, and the principles of which are determined by the Constitution, as a rule.

Fourthly, any act of governance cannot replace the law by its regulation,
considering the rule of law principle, and public authorities and their officials shall
be obliged to act only on the grounds of the law, that is, to correspond to the
principle, stating what is not explicitly allowed by law shall be prohibited. This
principle is outlined in the Article 19 of the Constitution of Ukraine.

Fifthly, according to the long-established national tradition, the legitimacy
principle, first and foremost, presupposes the rule of legislative (statutory) acts. It
seems of no use to preserve the very term the rule of legislative acts as the new
term the rule of law has already been introduced into the national legal system. The
widespread usage of these two terms brings some kind of confusion into the
Ukrainian legal world, as the English term rule of law has often been interpreted by
Ukrainian politicians, journalists, and sometimes even by English experts as the rule
of legislative acts (English word law means legislative act in Ukrainian ).
M. |. Koziubra supposes that the term the rule of legislative acts is not used in the
Constitution of Ukraine to prevent such confusion.[?]

To define the very essence and nature of the legitimacy concept, national
scholars have analyzed the wide range of general theoretical legal issues along
with some legal points, including administrative law and process. Regarding the
general theoretical perspective, the legitimacy presupposes such a legal regime
which enforces the legal relation subjects to comply with the laws and by-laws
norms in a very intense and strict manner. [3] A great number of authors study the
legitimacy considering the constitutional law and criminal process. A. D. Pieshyi
thinks that historically ‘the idea of legitimacy as a phenomenon appeared much
later than the laws (divine, natural, human) and much later than the political power
was formed. Legitimacy, considered from the point of view of interactions
between the rulers and laws, originates from the period of state onset and its

1 Zahalna teoria prava: Pidruchnyk [ Za zah.red M. I. Koziubry. - K.: Vaite, 2015. - S. 365.
2 Zahalna teoria prava: Pidruchnyk / Za zah.red M. I. Koziubry. - K.: Vaite, 2015. — S. 365.
3 Suchasna pravova entsyklopedia/ O.V. Zaichuk, O. L. Kopylenko, N.M. Onishchenko, ta in.; za zah. red O.V.
Zaichuka; In-t zakonodavstva Verkhovnoi Rady Ukrainy. K.: lurinkomInter, 2010. - S. 121.
8
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further development. Therefore, to study the legitimacy matters, the
jurisprudence has to appeal to the earliest periods of state and law evolution, when
people only started thinking why the life appears to be impossible without laws,
how the laws should look like, and the level of freedom granted to the rulers and
the citizens, adhering to these laws. The national jurisprudence in general and the
criminal process in particular witnessed the emergence and assertion of the notion
of legitimacy thanks to the Decree of Peter | on January 12, 1722, declaring the
creation of the Prosecutor’s Office as the ‘eye of the sovereign’ watching the
precise and severe observance of all the orders coming from the sovereign as such
and state bodies overall. The strict observance of the state laws, supervised by the
Prosecutor’s Office was further interpreted as the supervision over the legitimacy.
It gave rise to the idea of legitimacy as strict, severe and precise adherence to the
current laws. However, it should be noted that Peter | had not only introduced the
concept of legislation and legitimacy, accordingly, created special body -
Prosecutor’s Office to ensure the legitimacy, but he had also determined the
essence of this legitimacy. [4]

The law is well-known to be the most effective and universal regulator of the
social relations, therefore, the issues related to its arrangement, passing and
implementation have always been under the precise attention of the legal science
and practice. The laws are considered to be of particular importance during such
periods of social transformations, as the change of social system, implementation
of reforms into all spheres of social relations. With regard to the abovementioned,
diverse social and political transformations, taking place in Ukraine over the last
twenty years, on the one hand, need some due and appropriate legislative support,
and on the other hand, they need to be firmly and steadily fulfilled by all those
subjects to whom they are addressed. Here one talks about the legitimacy regime,
created to support the state order. [°] Thus, N.M. Parkhomenko states that,
unfortunately, the category of constitutional legitimacy in comparison to the
category of legitimacy, has not been deeply analyzed either by the theory of law or
by the constitutional law. At the same time, the political and legal transformations,
including the constant efforts of the state authorities to amend the current
Constitution of Ukraine, the amount of appeals to the Constitutional Court of
Ukraine regarding the compliance of the laws and subordinate laws with the
Constitution of Ukraine, approve the necessity to thoroughly elaborate the very
essence and nature of the constitutional legitimacy as the legal category and social
phenomenon.

Analyzing the notion of legitimacy, first of all, it should be noted that the
majority of scientific works authors recognize the complex nature of the

4 Pieshyi D.A. Poniattia ta zmist zasady zakonnosti kryminalnoho provadzhennia: zahalnoteoretychnyi aspect . /
Pieshyi D.A. [ Naukovyi visnyk Khersonskoho derzhavnoho universytetu . — 2014. — Vypusk 6-1. Tom 4.-S. 97.
5 Parkhomenko N.M. Konstytutsiina zakonnist iak meta, vymoha ta pravovyi rezhym : teoretychni aspekty . /
N.M.Parkhomenko. — Almanakh prava, - 2012, vyp. 3. - S. 38.
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legitimacy. It includes many components; it is qualitatively characterized in many
ways. Considering the analysis of the scientific and legal opinions, one can count
more than 20 comprehensive approaches to define this concept. We should agree
with the professional opinion of S. Aleksiev stating that concept of legitimacy
covers three elements. The first element proclaims the binding character of the
law, leading over the other two components. Legitimacy herein is only the
projection, specific feature of the law properties; such is the very nature of the law
that can become tangible only if the regulatory requirements are embodied into
reality. Since the law exists, the legitimacy exists as well, presupposing such an
order which enforces the participants of the public relations to strictly observe and
comply with the rules of law.

The second element is the idea of legitimacy itself, which is the idea of the
legal consciousness declaring the viability, relevance and necessity of the eligible
behavior of all the public relations participants, which totally and absolutely
excludes the forwardness. By promoting such an idea of legitimacy, one can ensure
the binding character of the law, therefore, implementing the subjective rights into
reality. And such anidea inevitably entails the social system issues, political regime
matters, i.e. the issues regarding the political consciousness categories. Taking the
aforementioned into account, the legitimacy concept, the principles it covers
(equal protection of all by the law, lack of privileges, the supreme power of the
law, inevitability of the legal liability for offences, etc.) are presented, first and
foremost, as the elements of political consciousness, as the principles of political
democracy.

The last, and therefore, the third element of the legitimacy defines the
legitimacy as an independent, distinct from law, peculiar phenomenon, existing
only if the first two elements of the legitimacy are embodied into the social and
political life with regard to the special regime, and also are embodied into the
element of the legitimacy requirements. Some authors present quite a wide range
of legitimacy definitions depending on versatile criteria. Thus, O. Zaichuk and N.
Onishchenko regard legitimacy as a complex political and legal category reflecting
the legal character of the political and social life, harmonious interaction between
law and power, law and state. Considering the form and character, the legitimacy
describes the legal reality, characterizes the subjects of law activity, it seems to be
the method, the principle and the regime. Considering the role of legitimacy in
implementing the will of authorities and the people, the abovementioned authors
regard legitimacy as the legal quality of acts, setting the will and ensuring their
realization. Also, these authors have chosen the development of the legal matter
as the criterion to define the legitimacy. Regarding this, the legitimacy is explicated
as the legal movement, ensuring the implementation of law and possibility to reach
the legal result. Also, O. Zaichuk and N. Onishchenko define the legitimacy,
considering its role in the sphere of law, as the tool to establish the legal order and

10
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underscore the need for this order. Considering the regulation of public relations,
the legitimacy determines the probability of implementing the process regulating
these relations. [6]

Being a legal category, legitimacy covers the following aspects: the principle
of establishing and functioning of the state and society, meaning that all the public
relations subjects are obliged to be bound by law prescriptions, set out in the
Constitution, and being provided for by means of the state coercion. The subjects,
obliged to comply with the provisions of the Constitution, are public authorities
and bodies of local self-government, enterprises and companies of all ownership
types, citizens, foreigners and stateless persons. Among the factors ensuring the
implementation of the constitutional legitimacy principle is a coherent system of
legislation including explicit prescriptions of law. Also, the mechanism,
implementing the legislation system, plays quite crucial role for the constitutional
legitimacy. Constitutional legitimacy is one of the methods embodying the state
power, thus, the state works out the necessary legislative acts, the mechanisms of
their implementation and the appropriate means of control over the
implementation process. Therefore, the legitimacy as a method is used for the law-
making activities and the law-implementing processes. [7]

The the scholar’s researches studying the legitimacy of the criminal process
appear to be rather interesting too. Some of them state that the legitimacy
concept is well highlighted in a huge amount of different scientific works, also,
there are many definitions of this concept, but the special attention should be
drawn to the fact that all these definitions underscore the fundamental, core point,
the essence of the legitimacy, that is, that all the subjects of the legal relations are
obliged to be bound by law, to adhere to it, to steadfastly comply with it. Exactly
this aspect of legitimacy is touched upon Part 1, Article 9 of the Criminal Procedure
Code of Ukraine. Pursuant to it, during criminal proceedings, a court, investigating
judge, public prosecutor, chief of pre-trial investigation agency, investigator, other
officials of state authorities shall be required to steadfastly comply with the
requirements of the Constitution of Ukraine, this Code, and international treaties
the Verkhovna Rada of Ukraine has given its consent to be bound by, and
requirements of other laws. The legitimacy principle as one of the most
comprehensive principles of the criminal proceedings concerning the theory of
criminal process is regarded as the one obliging the state authorities and public
officials, conducting the criminal proceedings, and all the other its participants to
be bound by laws, to steadfastly comply with the subordinate legal regulatory acts.
Applying such an approach, legitimacy actually means the state governance over
the society, which is nothing else, but a form of dictatorship, i.e. the state forces

6 Kolpakov V.K.., Hordiev V.V., Sopilko I.M. ta in. Protsesualnyi prymus v administratyvni vidpovidalnosti .
Monohrafia. — Kh.: Kharkiv iurydychnyi, 2011. - S. 317.
7 Parkhomenko N.M. Konstytutsiina zakonnist iak meta, vymoha ta pravovyi rezhym: teoretychni aspekty . / N,M,
Parkhomenko. — Almanakh prava, - 2012, vyp. 3.- S. 39.
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the society to act in a way it considers necessary. Although, the laws of the state
are adopted and have an effect only if they are properly observed, but at the same
time, the relationship between state and society have to be formed otherwise,
especially considering the formation and functioning of a law-governed state. The
democratic, law-governed state, with society forming the state power, shall fulfill
only those acts which adhere to the will and interests of the people, building the
state. Using such an approach to relationships between state and society, the
legitimacy cannot be regarded as the regime (framework, method, principle) of
state governance over the society, but vice versa, the legitimacy is the deterring
factor, the factor providing the state and its bodies, acting on behalf of the people
building the state and in its interests, with the proper legal framework. [8]

Minchenko O.V., studying the legitimacy, underscores its immense role of
the legal regulation mechanism the legitimacy belongs to the elements of the legal
means system, allowing the state to influence the public relations. Some other
elements of this mechanism include legal norms, law enforcement acts, legal
relations, subjective legal rights and duties implementation acts, legal
consciousness, interpretive legal acts. Fulfilling the legal regulatory role, the
legitimacy interacts with all the elements; however, it influences them differently,
but pursues the sole goal of providing certain regulatory tasks. Thus, considering
the rules of law, the legitimacy is regarded as the one making the law (lawmaking)
and implementing it (law enforcement). Considering the law implementation acts,
the legitimacy is regarded as a principle or regime (framework), embodying the
legal reality. Considering the law enforcement acts, the legitimacy is deemed as
the principle or requirement. Similarly to legal liability, the legitimacy is the basis of
applying the legal influence means. Moreover, the legitimacy shall become the part
of the legal culture of a person, who should know and respect the law, intentionally
strive to comply with the legal requirements.

Some authors suggest quite a wide range of legitimacy definitions
depending on versatile criteria. Thus, O. Zaichuk and N. Onishchenko define
legitimacy as the complex political and legal category, reflecting the legal character
of social and political life, natural interaction of law and power, law and state. The
legitimacy is deemed to reveal the legal reality regarding its essence and nature, it
describes the activity of law subjects, it is the method, principle and regime
(framework). Also, these authors consider the role of legitimacy in implementing
the will of authorities and people, and therefore, state that legitimacy reflects the
legal quality of acts, supporting the will, and ensures their implementation. Also,
the authors have chosen the development of the legal matter as the criterion to
determine the legitimacy. In this regard, the legitimacy is deemed as the legal
movement ensuring the law implementation and allowing achieving the legal

8 Pieshyi D.A. Poniattia ta zmist zasady zakonnosti kryminalnoho provadzhennia: zahalnoteoretychnyi aspekt . /
Pieshyi D.A. | Naukovyi visnyk Khersonskoho derzhavnoho universytetu . - 2014. — Vypusk 6-1. Tom 4.- S. 99.
12
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result. O. Zaichuk and N. Onishchenko also define the legitimacy, considering its
role in the sphere of law, as the tool to establish the legal order and underscore
the need for this order. Considering the regulation of public relations, the
legitimacy determines the probability of implementing the process regulating
these relations.

S. Tymchenko, R. Kaliuzhnyi, N. Parkhomenko and S. Lehshy consider
legitimacy as the fundamental category of all legal science and practice; it reflects
the level of law observance, its influence on social behavior, consciousness, will
and behavior of people. On the one hand, such definition is more comprehensive,
but on the other hand, it is a little bit restricted. The main portion of attention is
paid to people obliged to observe the society laws. At the same time, the authors
consider the rule of law, the comprehensive character of legitimacy, the
compliance with the legitimacy rules, guarantees, relevance, democracy and
justice, unity and control over the legitimacy, interrelation of legitimacy and culture
to be the legitimacy principles. [9]

Applying the comprehensive approach to defining legitimacy, scientists can
take into account the social factor and legal form when describing the legitimacy
nature, corresponding to the social life trends and accounting for the justice
principle as the basis for subjects of law lawmaking and law enforcement in the
course of their activity. Recognition of the legitimacy social nature and legal form
serves as basis for characterizing its essence considering the interrelation and
interdependence of such elements as principle, method and mode of state
functioning. ['°] Thanks to interrelation of legitimacy and justice, there exists one
more approach to define legitimacy considering its social and legal nature.
According to this approach, the legitimacy is deemed not only with regard to the
steadfast observance of the law, the functioning of the legal regime (framework),
lack of legitimacy in case the main legitimacy element (law) is absent, but also
considering the implementation of general rules of behavior, obligatory to being
observed, into the law. ["]

The above presented scientific approaches not only do not contradict, but
even complement each other, establishing and reproducing the objective
character of the legitimacy and justice interrelations, legitimacy and ethics,
legitimacy and legitimizing of the general rules of conduct, prevailing in this or that
society. Such an approach objectively demands establishing the criteria defining
the conformity of the legitimacy in general and of the law in particular, with ethics

9 Kolpakov V.K.., Hordiev V.V., Sopilko I.M. ta in. Protsesualnyi prymus v administratyvni vidpovidalnosti .
Monohrafia. — Kh.: Kharkiv iurydychnyi, 2011. - S. 318.

10 Suchasna pravova entsyklopedia/ O.V. Zaichuk, O. L. Kopylenko, N.M. Onishchenko, ta in.; za zah. red O.V.
Zaichuka; In-t zakonodavstva Verkhovnoi Rady Ukrainy. K.: lurinkomInter, 2010. - S.121.

11 Kapustin M.P. lest li zakonnost «kaluzhskaia» i «<kazanskaia»: V 2-h vyp.: dialogi iurista s filosofom. M.: Znanie,
1990. Vyp. 1. - S5.14.
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and justice as the basis of social and state life, which intrinsically represents a
philosophical and legal problem.

Constitutional legitimacy as a legal category means the strict observance of
the constitution if the constitutional norms are directly implemented; if the laws
are made by the authorized bodies of state power; if the laws are implemented by
the social relations subjects. In practice, it means that the laws are made and
enforced only due to the Constitution of Ukraine and its laws. For example, during
the lawmaking all the stages of this law-making process have to comply with the
Constitution of Ukraine and other relevant laws. The legislative corpus has to be
regularly monitored in order to timely amend or revise the laws, codes, statutes,
bills, etc., to eliminate contradictions and to systemize the regulatory legal acts.
The law enforcement process is deemed as the implementation, use, adherence
and application of the legal norms by the public relations subjects, and all of these
also must comply with the Constitution of Ukraine and other laws of Ukraine.

The constitutional legislation serves as prerequisite for constitutional
legitimacy (regarding the laws the adoption of which is provided for by the norms
of the Constitution, and also, some other regulatory legal acts complying with the
Supreme Law). At the same time, the quality of the legislative framework is of vital
importance, i.e. absence of conflict of regulatory legal acts, the univocacy of the
used terms, high quality and uniformity of the law enforcement activity.

The constitutional principles of humanity, justice and legitimacy are
expressly stated and implemented in the Code norms enabling the person,
committing some minor crimes (misdemeanors) to be relieved from criminal
liability due to active repentance (Article 45), due to the reconciliation of the
accused with the victim and compensation of damages caused by the accused or
elimination of damages caused (Article 46), due to the probation period of a
person, (Article 47), due to change of circumstances (Article 48); the person can
be relieved from punishment if he/she is not regarded socially dangerous during
the court hearing (Part 4, Article 74), etc.

Regarding the foregoing, we agree with N. M. Parkhomenko opinion stating
that the guarantees of the constitutional legitimacy are revealed by allowing the
state coercion to be applied to the constitutional norms’ breakers. The person may
be hold liable both for the acts contradicting the constitutional norms and for
omission to act. Moreover, as the Constitution of Ukraine defines the powers of
the state bodies, the constitutional legitimacy ensures these powers by
determining the main vectors of state bodies’ activity (legalization and legitimacy).
Externally, the implementation of the constitutional legitimacy is embodied via the
activity of the public relations subjects, including both the supreme bodies of state
power and just ordinary citizens. Taking into account the fact that the norms of the
Constitution of Ukraine have direct effect, the abovementioned subjects are, on
the one hand, obliged to comply with them, and on the other hand, they shall have
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the right to appeal to court, including the Constitutional Court of Ukraine, to
protect their infringed rights and freedoms, provided for by the Constitution of
Ukraine. This also proves the security of rights and freedoms guaranteed by the
Constitution. [12]

The above stated general theoretical and statutory approaches defining the
nature of legitimacy, proving the relevance both of the complex approach,
determining this category, and of the recognition of the legitimacy complex
character as the social and legal phenomenon, are specified in branch-wise legal
researches with regard to certain scientific peculiarities of some areas of law.

V.B. Averianov, studying the effectiveness of legislation, pointed out that
one must account for the compliance of the legal decisions with the general
principles and directions of the state legislative policy, and therefore, with the
objective and subjective social needs. [13] In order to adopt regulatory legal acts
of systemic character, avoid solving certain social problems during the rule-making
process in a situational manner, one has to use such an approach that enables
making new norms or updating the existing ones, taking into account the current
trends of social development. In fact, such an approach to the rule-making process
is based on the recognition of the legitimacy complex character and on the direct
relationships with and dependence on the social processes taking place in the
society.

Describing the nature of legitimacy, one should mention the Article 6 of the
Constitution of Ukraine, expressly ascertaining the legal order addressed to the
legislative, executive, and judicial bodies exercising their authority within the limits
determined by the Constitution and in accordance with the laws of Ukraine. [14]

By providing doctrinal interpretation of this constitutional provision, the
scholars emphasized the social and humanistic significance of the state power
division into legislative, executive, and judicial branches, its focus on ensuring the
rights and freedoms of a man and a citizen, political stability and power
deconcentration. The structural aspect of the state power separation covers the
functional division and differentiation, not excluding the interdependence of the
respective state authorities’ functions. Thus, the executive and judicial branches of
power have to comply with the current laws, which are the products of the
legislative power and serve as the basis of the executive activities. [15] Therefore,
one comes to quite logical conclusion that legitimacy presupposes such a state

12Parkhomenko N.M. Konstytutsiina zakonnist iak meta, vymoha ta pravovyi rezhym: teoretychni aspekty . / N,M,
Parkhomenko. — Almanakh prava, - 2012, vyp. 3.- S. 39.
13 Averianov V. B. Vybrani naukovi pratsi [ uporiadnyky: Andriiko O.F. (ker.kol.), Nahrebelnii V.P., Kysil L.le.ta in., za
zah.red.: lu. S. Shemshuchenka, O.F. Andriiko. K.: Instytut derzhavy i prava im. V. M. Koretskoho NAN Ukrainy, 2011.
-S.52.
14 Konstytutsia Ukrainy vid 28.06.1996 r. N2 254K/96-VR. Ofitsiinyi visnyk Ukrainy. 2010. N¢ 72/1(01.10.2010), St. 2598.
15 Konstytutsia Ukrainty. Naukovo-praktychnyi komentar [ redkol.: V.la. Tatsii (holova redkol.), O.V. Petryshyn
(vipd. sekr..), lu.H. Barabash ta in.; Nats.akad.prav.nauk.Ukrainy. 2-he vyd., pererobl. i dopov. Kh.: Pravo, 2012. —
S.38-39.
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authority’s activity that totally abides by the law and is within its framework. Also,
legitimacy presupposes the division of power principle, excluding the performance
of functions by the public authorities which are beyond their powers.

The only body bearing constitutional jurisdiction must legally define and
prove the interpenetration of law, legislation, and such social regulators as
morality, traditions, customs, etc., legitimized by society and stipulated by its
cultural background. In fact, the Constitutional Court of Ukraine pointed out the
elements of law, united by quality and answering the justice demands, law
principles, set forth largely by the Constitution of Ukraine. Hence, quite logical
conclusions can be drawn, underscoring the absence of identity between law and
legislative acts, the latter being unfair, restricting the freedom and equality of a
person. The justice is inherent in law, but not in legislative acts, which can be
proved by the smooth legal scopes of a conduct and by the proportionality
principle, declaring the legal liability depending on the committed offence. (Clause
4.10f the reasoning part of the Decision dated 02.11.2004. N2 15-rp/2004) .16

Thus, regarding general, theoretical, constitutional standpoint, the
legitimacy should be estimated as complex social and legal phenomenon,
encompassing such elements as: principle, method, the mode of state functioning.
The bodies belonging to three branches of power - legislative, executive and
judicial — define legitimacy as legal requirement and legal right to act in strict
conformity with the Constitution and other laws of Ukraine adhering to the
principle of state power division, and the equality principle stating that are equal
under the law forms the basis of the due legitimacy.

Describing the correlation between the rule of law principle and the
legitimacy, I.L. Nevzorov asserts that society, establishing the rule of law principle,
reveals such a close union of law and legitimacy that one can claim the existence
of the due legitimacy phenomenon as the comprehensive and fundamental
phenomenon peculiar of society having developed civil and democratic institutes.
At the same time, the researcher interprets the rule of law, primarily, with regard
to the human rights. He also finds such an interpretation to be an essential feature
of the legitimacy principle. I.L. Nevzorov also notices that Western authors
gradually recognize the due legitimacy concept, advocating the freedom values.
The scholar finds the inseparable unities of fundamental and functional legal values
to be essential features of the due legitimacy. ["]

So, one has to admit the afore-presented by I.L. Nevzorov scientists
conclusions stating that: 1) the formal guarantees of legitimacy should

16U spravi za konstytutsiinym podanniam Verkhovnoho Sudu Ukrainy shchodo vidpovidnosti Konstytutsii Ukrainy
(konstytutsiinosti) polozhen statti Kryminalnoho kodeksu Ukrainy (sprava pro pryznachennia sudom bilsh miakoho
pokarannia): Rishennia Konstytutsiinoho Sudu Ukrainy vid 02.11.2004 N2 15-rp/2004. Ofitsiinyi visnyk Ukrainy. 2004.
N2 45 (26.11.2004), St. 2975.
17 Nevzorov . L. Printsyp zakonnosti v pravoprimenitelnoi deiatelnosti: dis. ... kand.iurid.nauk: 12.00.01. Natsyonalnyi
Universitet vnutriennikh del. Kh., 2003.- S. 49, 64.
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preponderate the notional ones; 2) any valid law is based on the relevance
principle.[®]

Overall. the legitimacy is one of the most complicated and pivotal issues of
jurisprudence, which can be explained by the fact that there is a huge amount of
versatile interpretations of this category, both similar and incompatible ones. Such
a divergence of views occurs due to the fact that legitimacy is deemed to be
extremely politicized and ideologically charged phenomenon, it reflects the will of
various ruling élites, who changing one other, strive to endow the legitimacy
category with features and directions they need, in order to reach their own goals.
Moreover, we consider it relevant to include the rule of law principle into the
Constitution of Ukraine accounting for the transition to the presidential-
parliamentary form of governance, and regarding legal shortcomings of certain
law provisions. The acknowledged academic lu. Shemshuchenko pays attention to
the fact that such principle is not outlined in the Constitution of Ukraine. At the
same time, Parkhomenko N.M. reckons that the main aim of implementing the
legitimacy principle is to ensure the rule of Constitution of Ukraine as the main
source of law and, accordingly, the rule of law as the fundamental principle of legal,
social, democratic state; effective activities fulfilled by the public authorities. At the
same time, it should be admitted that the constitutional legitimacy concept is not
thoroughly elaborated, as well as the mechanism of its implementation needs
further development, and the constitutional liability mechanism must be improved
too. The implementation of the Constitution of Ukraine norms, the rule of law
principle directly depends on the existence or absence of the constitutional
legitimacy. [19] Recognizing the multifacetedness of the legitimacy concept, M.
Matuzov considers that it has rather simple and brief definition. The legitimacy
obliges all the subjects of law to be bound by current legislative acts and
subordinate regulatory legal acts, to adhere to them, to steadfastly comply with
them. The key point of this definition goes to observance. Exactly this point
determines the essence of the phenomenon in question, and any its interpretation
would become void if there is no observance, because absence of observance
leads to absence of legitimacy. The scientist reasonably asserts that the legitimacy
concept has to cover not only the scopes of law enforcement, but the whole
sphere of laws creation, i.e. lawmaking, and even more broadly, the whole
lawmaking as such, because these processes are also assessed with regard to
morality, ethics and legitimacy. The scholar underscores that the laws, first and
foremost, should be observed by authorities, otherwise, the legitimacy would
become incomplete and restricted, and authorities would become unlawful. The

18 Nevzorov I. L. Printsyp zakonnosti v pravoprimenitelnoi deiatelnosti: dis. ... kand.iurid.nauk: 12.00.01.
Natsyonalnyi Universitet vnutriennikh del. Kh., 2003.- S.49.

19 Parkhomenko N.M. Konstytutsiina zakonnist iak meta, vymoha ta pravovyi rezhym: teoretychni aspekty . / N,M,
Parkhomenko. — Almanakh prava, - 2012, vyp. 3.- S. 41.
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theory of law often regards legitimacy as the state and legal regime, ensuring the
comprehensive character of legal norms within the society and state framework.
The essence of legitimacy comprises the observance of legal rules and regulations.
This requirement is deemed to be important and severe with regard to the
executive power sector and state administration activity. Many regulatory acts
contain such a requirement, including the Constitution of Ukraine; it is set forth
according to the law and basing on it. Legal norms are binding until they are
changed or cancelled, and all governmental and non-governmental structures,
their representatives, public organizations, citizens of Ukraine and foreigners are
obliged to steadfastly adhere to them. [*°]

One must admit that although more than ten years had already passed since
the aforementioned research was conducted, the above stated legitimacy features
are still relevant. For example, one of the most widespread opinions regarding
legitimacy is the one, expressly highlighted by Iu.S. Shemshuchenko. He defines
legitimacy as one of the main principles organizing the public life, the basis of the
legal framework and legal order in the state and society, aimed at strict and firm
compliance with laws by those whom they are addressed. *' There is a huge amount
of such addressees comprising, in fact, all subjects of law. Being a constitutional
principle, the legitimacy cannot be substituted by political or some other
relevance, and the relevance factor must be embedded in the law itself. The laws
shall cover the interests of all the people, and regarding the legal component, the
laws have to be lawful, they should ensure the legal order in the state. It has been
emphasized that the level of legitimacy depends on the level of the state social and
economic development, the democracy status of the society, the level of legal
consciousness and legal culture of the population, etc. The legal liability performs
the functions of legitimacy special guarantees.? The observance of the legitimacy
principle is deemed to be the distinctive feature of the law-governed state.?

Consequently, in comparison to the definition of legitimacy suggested by I.L.
Nezorov, lu.S. Shemshuchenko’s approach adds the following features to this
phenomenon:

- clear definition of legitimacy as the basis of the legal framework and legal
order in state and society;

- inadmissibility (prohibition) of the legitimacy substitution by political or any
other relevance;

20 Shai R.la. Pravoporiadok | zakonnist iak oznaky pravovoi derzhavy. Elektronnyi resurs. Rezhym dostupu
http://science2016.lp.edu.ua/sites/default/files/Full_text of %20papers/vnulpurn_2014_801_23.pdf
21 Velykyi entsyklopedychnyi iurydychnyi slovnyk [ za red. Iu. S. Shemshuchenko. K.: lurydychna dumka, 2012.-
S .290.
22 Velykyi entsyklopedychnyi iurydychnyi slovnyk / za red. Iu. S. Shemshuchenko. K.: lurydychna dumka, 2012.-
S .290
23 Teoriia derzhavy i prava: pidruchnyk / O. V. Petryshyn, S.P. Pohrebniak, V. S. Smorodynskyi ta in.; za red. O.V.
Petryshyna . Kh.: Pravo, 2015. - S.330.
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- the requirement to take into account not only the fundamental human
rights, but the interests of all the people when making laws;

- determining the legitimacy guarantees.

Specific requirements render the essence of the legitimacy principle: the
highest legal force of the law with regard to the system of regulatory legal acts;
the binding force of the current legislation legal orders regarding all whom they
are applied to; the uniformity of the legal requirements with regard to all subjects
of law; inadmissibility (prohibition) of opposing the legitimacy and relevance with
regard to the state bodies activity; inevitability of punishment for a committed
offense. [*4]

Thus, currently, it seems possible to define the following basic features of
legitimacy as the principle establishing the social life, in addition to regarding
legitimacy as the general requirement concerning the due implementation and
application of the legislative norms: legitimacy is the basis of the legal framework
and legal order in state and society; existence of requirements concerning the
essence and form of the legislative acts adoption. The legitimacy is deemed to be
a complex social and legal phenomenon, combining the society social needs and
interests, and requirements for the due legitimacy, and equality of all under the
law. Considering the before mentioned, it seems reasonable to underpin the
scientific approach, defining legitimacy both as the principle, method and legal
framework. Regarding the essence of legitimacy, the legal order is a phenomenon,
associated with it.

Describing the legitimacy kernel, the following legitimacy components are
mostly identified: principles, functions, balance of legitimacy, law and legislation.
The legitimacy principle largely performs the functions of the social benchmark,
and the citizens, public organizations, public officials must systematically check
their activity regarding such a benchmark in order to bring it closer to the legal
requirements of the state. The rule of law (legislative, statutory act) or, in other
words, the exclusive character of law, obliges all the legal acts (both regulatory
legal acts and all statutory enactments) to be bound by law, to comply with it. The
constitution of the state has the highest legal force, that’s why all the laws have to
adhere to it, all the subordinate regulatory legal acts have to adhere to laws, and
one has to underscore that subordinate legal acts are adopted and come into force
only on condition that some social relations are not settled by law. [25]

Drawing conclusions, it should be underlined that the basic features of
legitimacy, as the principle, establishing the social life, in addition to regarding
legitimacy as the general requirement concerning the due implementation and
application of the legislative norms, are defined the following ones: it is the basis

24 Teoriia derzhavy i prava: pidruchnyk / O. V. Petryshyn, S.P. Pohrebniak, V. S. Smorodynskyi ta in.; za red. O.V.
Petryshyna . Kh.: Pravo, 2015. - S.337.
25 Kolpakov V.K., Hordieiev V.V., Sopilko I. M. ta in. protsesualnyi prymus v administratyvnii vidpovidalnosti.
Monohrafia. — H.: Harkiviurydychnyi 2011. - S .319.
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of the legal order and legal framework in state and society; existence of
requirements concerning the essence and form of the legislative acts adoption. At
the same time, the scientists are greatly interested in the subject-matter of the
legitimacy principle as one of the legal liability principles, regarding studying the
topical issues of administrative and legal means ensuring the legitimacy and legal
order. So, one has to explicate the legitimacy subject-matter herein regarding the
legal requirement to apply legal liability only for those acts which at the time of
their commitment were considered to be offences, provided for by the current
legislation, and apply the legal liability measures within sanctions of the legal
norms. Legitimacy also means that only authorized officers have the right to hold
the person legally liable within the framework of the established procedural order.

[*]

Thus, the legitimacy principle as one of the legal liability principles includes
the inseparable unity of four integral components: legal framework, legal
requirement, legal personality, and legal procedure.

Namely, the legal framework provides for the enactment of a norm, defining
the offence; legal requirement means the demand to apply liability within
sanctions of the legal norm; legal personality is determined as the authority,
provided by law, to hold a person legally liable; legal procedure provides for the
enactment of the prosecution process, enshrined in the procedural rules.

The legitimacy is defined as the principle of applying legal rules, i.e. the
adoption of a law enforcement decision by the authorized officials within their
powers; procedural legal rules regulate the order and types of the law
enforcement; there is a requirement and legal duty of the authorized law
enforcement bodies to choose correctly the substantive law rules to properly
interpret them and to make decisions in accordance with legal requirements. Thus,
there are the following elements of the legitimacy principle, which is the basis for
the rules of law application: legal personality; procedure of law implementation;
legal qualifications.

The principle prohibiting to oppose the legitimacy and relevance implies that
the law cannot be rejected regarding the life relevance reasoning (local or
individual), as the individual reasoning is considered within the law scopes. The law
relevance presupposes the necessity to make a choice for the benefit of the most
effective way of implementing the law-making and the law-enforcement activities
strictly within the law framework. And finally, the main goal of the legitimacy is to
factually implement the legal rules into all types of activity and the inevitability of
liability for any of the possible violations, by virtue both of general social factors
and peculiar state-legal ones, including the coercive measures. These legitimacy
principles can effectively influence the state and public life of the country only due

26 Teoriia derzhavy i prava: pidruchnyk / O. V. Petryshyn, S.P. Pohrebniak, V. S. Smorodynskyi ta in.; za red. O.V.
Petryshyna . Kh.: Pravo, 2015. - S.261.
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to certain requirements, embodying the legitimacy principles into real legal
relationships. Also, the legitimacy principle performs the functions, outlining the
main trends of its influence onto the state, legal, social and political activity, along
with the legitimacy principles, requiring certain modes of behavior (actions,
activities) to be observed by the public relations participants.

To conclude, the legitimacy functions are deemed to be its main influential
guidelines regarding the public relations, expressing its subject-matter and social
purpose. The first legitimacy function worth mentioning is called the regulatory
function. While fulfilling this function, all public relations participants are aimed at
exercising legally significant actions regarding this or that sphere of state and
social life. It is the function that gives the brightest idea of legitimacy as the self-
acting social and legal phenomenon.
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Chapter 2

Legal communication in the modern information space

In the era of the information society legal relations are characterized by large-
scale processes of informatization and integration. The entry into the European
community and the expansion of international relations bring up several
challenges for Ukraine, including integration into the world of information space.
As we know, informatization, information and knowledge become key factors of
production, and the field of information and communication technologies
becomes an important tool for achieving the necessary results. Information and
communication technologies, which include legal communication, are used for
legal regulation of social relations. Under the conditions of the establishment of a
democratic society in Ukraine, in accordance with the European standards, there
is a need to find new approaches to the understanding of the law, its perception
and enforcement, in particular, the study of its communicative qualities. Thus, in
the process of development of social relations, new legal norms and values of the
modern information space that is characterized by dynamism, a variety of social
and economic and communication ties, the introduction of new management
methods and rules arise. Taking this into account, the relevance of the study of
legal communication is determined by the scientific and theoretical and practical
significance for the development of modern information space.

Issues of legal communication were investigated both by national and foreign
scientists. In particular, J. Habermas studied a communicative act, J. Peters
investigated the history of communication, Mark van Hoek considered the law as
communication, A. Polyakov is a representative of the communicative approach to
the law, A. Tokarska investigated legal communication in the context of non-
classical legal consciousness, I. Chestnov analyzed dialogical interaction in the law.
Various aspects of legal communication were studied by V. Bachinin, N. Luhmann,
S. Maksimov, N. Onishchenko, P. Rabinovych, O. Stovba and others. Scientific
analysis of the works of famous scientists gives grounds to state the lack of unity
in approaches to understanding nature, concept, and essence of legal
communication.

The purpose of the scientific article is to study the essence and role of legal
communication in the modern information space.

The information society is an environment in which the values of civil society
are effectively implemented. Ukraine joined this process as a state that declared
its development based on democracy. The problems of the formation of the
information society are especially relevant for countries in transition, in particular
for modern Ukraine, where the processes of statehood establishment take place,

analysis and generalization of the world experience of state formation are carried
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out, new models of public administration and legal communication, which are
aimed at strengthening the interaction between society and authorities and
ensuring the effectiveness of the legislation and legal policy of the state, are
approbated.

Under the conditions of globalization and information saturation of an
individualized society, it is increasingly difficult for the law and state authorities to
preserve the foundations of human existence. Rationally built institutions -
organizations, norms, ideas, which have been ensuring the stability of
communication for centuries, are increasingly loosing ground. The sense of their
imperfection becomes a determinative stimulus for changes in jurisprudence [1, p.
5]-

The development of information and communication technologies as well as
the growth of information openness of society depends not only on the progress
of scientific and technical thought, but also on the social and economic and legal
conditions under which legal communication functions. In particular, the lagging
of legislative insurance of human rights to information, personal privacy and
personal data as well as media and communication restrictions can lead to public
consciousness manipulation and control over the personality by government
institutions or criminal structures. In addition, the vulnerability of information and
telecommunication systems that provide information security of the state is a
significant concern. Taking these into account, most developed countries consider
the formation of the state information policy as one of the most important tasks,
since the information society provides new opportunities for the development of
democracy, consideration of public opinion and control over the activities of state
authorities. The term "information" was introduced into legal science in the late
60s of the XX century in connection with attempts to apply the achievements of
cybernetics and information theory for the analysis of information and legal
processes. The first attempts to define the concept "legal information" were made
in the late 60s — 70s of the XX century while studying legal information as one of
the types of information. Other works that reveal the features of the law as a
carrier of information, characteristics of legal information, computer and
information law appeared later in legal literature. The Constitution of Ukraine
proclaimed Ukraine a constitutional state that recognizes the law as a measure of
freedom and justice, expressed in laws, subordinate acts and practice of enforcing
human rights and freedoms, democracy, etc.

Information space of any state is an objective component and an integral
attribute of its appropriate functioning. Ukraine is experiencing the period of
transformation of the legal system and all its elements the legal world outlook and
legal culture and it needs reforms and changes. This process is rather ambiguous,
complex and contradictory, since there is still the influence of the previous
information and communication system and it slows democratic transformations
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down. N. Onishchenko points out that the development of the national legal
system depends on many factors, such as economic, social, political ones, as well
as personal legal culture, legal awareness, legal world outlook of each
representative of a civil society who is capable of thinking independently, making
decisions, expressing his/her opinion publicly, being responsible for the
consequences of his / her activities, showing interest in a dynamic development of
the legal system [2, p. 8].

Moreover, a thorough study of the problem of legal communication requires
a new approach for modern jurisprudence that would provide a comprehensive
study of legal communication, principles, goals and functions based on existing
works in the theory of state and law, philosophy of law, sociology of law and other
sciences. As A.S. Tokarska points out, the solution of problem relations lies in the
sphere of legal communication, which is the source of the formation and the object
of law. The law cannot be the unappealable will of the power of the legislative
entity or the will of another state; it can develop as an ontological result of an
intersubjective interaction [3, p. 38].

In a democratic information society a person is the source of actions, not the
one who is inactive, but the one who is thoughtful, who has understood
himself [ herself and the world and wants to improve it. The limit of each
individual's freedom is determined by the possibilities of discussing problems and
making common progressive decisions in the legal space. The precondition for
making an objective decision is always the language and speech activity of the
individual and the extent of his/her social activity. To move away from
participating in decision making is to move away from making a choice and
exercising one's own freedom. The quality of the decisions made, and hence the
limit of human freedom, depends on many factors, which include legal education
and legal knowledge, intellectual activity of a person and play an increasingly
important part in the progressive development of society.

For many decades, national jurisprudence has been deprived of the
experience of harmonizing heterogeneous discourses and still needs to improve
methodological issues of legal knowledge. The problem is particularly acute in
connection with the entry of Ukraine into the European information space, which
is impossible without establishing the value of law and its in-depth theoretical
understanding.

The term "communication" (from Latin communicatio) appeared in scientific
literature at the beginning of the XX century. One of the founders of American
sociology, Charles Cooley, believed that communication means the mechanism by
which the existence and development of human relationships become possible —
all the symbols of mind, together with the methods of their transmission in space
and conservation in time [4, p. 379].
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Legal communication arises and develops in the process of society
development. Its origins date back to the era of the ancient world. The first oral-
written communicative acts had the form of religious norms expressing the
motives of human behavior. The theory of communication was studied by Plato,
Aristotle, Cicero, M. Aurelius, Augustine of Hippo who initiated the theoretical
elaboration of the idea of social dialogue. The idea of solidarity is the most fully
represented in the philosophical thought of ancient philosophers. Aristotle was
the first to suggest this idea, he reproduced the presence of it in the very essence
of human nature. Further studies of the theory of communication are observed in
the writings of Plato and Cicero. In their worldview, the "the correct laws of the
state" must perform the role of the regulator of social relations, and the state
emerged as an association of people with common interests and rights. According
to a Stoic philosopher M. Aurelius, the irresistible human nature is the basis of the
consent and unity in society. Augustine of Hippo interpreted the establishment of
consensus as a way of organizing society and strengthening the state [5, p. 17].

As it is known, Heraclitus stimulated the reasoning that the problems of being
are not solved only by means of one’s own mind, which are deprived of the "unity
of oppositions". An ancient Greek philosopher Socrates is the founder of the
method of finding the truth in a dialogue.

The idea of regulating conflicts by the state is developed further in the works
of N. Machiavelli and Ukrainian philosophers Yu. Kotermak-Drohobych, P. Rusyn,
S. Orikhovsky-Roksolan. At the next stage, attention is drawn to civil society, the
emergence of the theory of social contract (G. Grotius, T. Hobbes, B. Spinoza,
J.Locke, I. Kant, S. Montesquieu, So-Tszy, J.-J. Rousseau). In the Modern Age the
communication between the authorities and citizens was studied by G. Hegel,
A. Tocqueville, A. Ferguson. The thoroughness of the theoretical justification of
the approaches to the interpretation of the relation "historical process — society -
communication" is a feature of the concepts of K. Jaspers and his opponent
M. Buber. K. Jaspers considers communication as the basis of existence, in which
"being" and "being in communion" are consubstantial. M. Buber, in order to
overcome the "monologism" of existential communication, connects the
emergence of a new social sphere not only with communication (the primary
manifestation of relations), but with the sacred being, which fills human
interactions with openness and frankness [6, p. 17]

A brief analysis of the peculiarities of legal communication based on
philosophical and legal sources indicates that the appearance of elements of legal
communication was directly or indirectly evidenced in the national and legal
heritage, and legal norms were created as obligatory components of the
communication process. Philosophic and legal sources were formed both in a
foreign legal thought and in national ideas and created the ground for modern
legal communication.

25



JURISPRUDENCE IN THE MODERN INFORMATION SPACE

Based on the philosophical and legal heritage of the past, the following legal
values appear: the right to information, freedom of thought, freedom of
expression, and freedom of information.

Modern development of legal communication has led to a synthesis of the
western and eastern traditions of the history of law. The first one took its origins
in the systems of law of ancient Greece, Rome and Byzantium, and the second one
in Egypt, India and China. The views of researchers in the estimations of this
heritage coincide, concentrating on the initial function of communication as an
effective tool of social relations (V. Kravitz, L. Ozadovska, O. Petroe, A. Polyakov,
A. Tokarska, I. Chestnov, etc.). First of all, the communication theory of law of
A.Polyakov and the theory of dialogue in law of I. Chestnov are worth noting.
A.Polyakov was one of the first Russian scientists who investigated problems of
the law and its functioning in society, emphasized the communicative, and hence
the behavioral orientation of the law. After all, the law (although it should be noted
that the researcher mostly used the notion of "a legislative act") is intended to
arrange communicative actions and discursive mutual understanding within the
limits of a certain legal reality, being based mainly on the deep level of social
relations as a kind of communicative interrelations. I. Chestnov considers the law
as a dialogue in the diachronous (historical) and synchronous dimensions,
providing the mechanism of reproduction of the law and understanding the
dialogue, first of all, ontologically; makes conclusions about the dialogics of social
life on the basis of the dialogic approach of M. Bakhtin, M. Buber, F. Rosenzweig,
O. Rosenstock-Huessy, and also dialogic ideas in the semiotics of Yu. Lotman,
B. Uspensky and others.

l. Chestnov believes that a dialogue is empirically possible only between
people (both real and virtual-internal dialogues). It is the person who constructs
the rule of law on the basis of the act of a decision, that is, a legally significant
action, in which the concept of a desirable new version of legal behavior is
formulated The scientist suggests to consider a dialogue as harmonization,
coordination of joint efforts of people to meet individual ones as a content of legal
communication [7, p.26].

According to O. Petroe, the basis of the concept of a social dialogue is the idea
of solidarity, which marks the totality of different aspects of unity, such as
interests, beliefs, values, actions in relations between people who share common
values and form a certain social integrity [8, p. 38].

The methodology of legal science provides an informational and
communicative function, which consists in obtaining comprehensive information,
as well as refinement, systematization and enrichment of scientific terms and
concepts; creation of a system of scientific information, which focuses on the facts
and logical and analytical tools of scientific knowledge. The processes of provision
and transmission of legal information are provided through legal communication.
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Legal communication also functions according to certain rules, in the mode of
legal norms, as a system of interdependent and interrelated assertions
(competences) and duties that have, as compared with other social norms, the
highest, dominant character. Participants of legal communications can establish
normative rights and duties (that is, establish legal content) outside of special legal
texts. This also applies to normative practice, that is, legal custom, legal precedent,
as a result of legal communication in the field of certain public relations. Legal
communication cannot be limited only to the interpretation of legal texts. Creation
of these texts is also the result of legal communication through a special procedure
that is used by the competent authorities of the state. At the same time, the
formation of legal norms is not limited to the creation of legal texts through a
special procedure, albeit one that has received priority in many jurisdictions. Legal
norms are created outside of such a procedure, they can also arise directly during
social communication, that is, when certain rules of conduct and relations of
communication participants are given a dominant, priority character or when
certain rules are recognized as the ones that have the highest power and occupy
the highest position among other rules of social regulation, they, as a matter of
fact, are given the nature of legal norms.

According to a well-known European scientist Mark van Hoek, the law is
always essentially based on communication: communication between a legislator
and citizens, a legislator and the judiciary, communication between the parties
under a contract, communication during trial. This communicative aspect is
considered today within the framework of the legitimization of the law: a rational
dialogue between lawyers as the main guarantee for the "correct" interpretation
and application of the law [9, p. 20].

Consequently, communication as the interaction of subjects contains two
approaches according to scientific assessments: on the one hand, it is interpreted
as a process of communication, which is based on the information exchange (and
these views prevail among researchers of various fields), on the other hand,
communication is considered to be the way of solving problem issues, the method
for regulating relations, rather than a habitual exchange of information. However,
in the first and second cases, branch communications, in which the subjective
rights of their participants are exercised are less studied than general features of
the first and the second methods of legal interaction in the practice of human
relations. In the broadest sense, communication in the law is complicated by legal
interpretations of the definitions of legal acts, the process of interaction between
subjects, which is aimed at achieving a communicative balance and consensus,
primarily in the structure of legal regulation. Legal communication provides the
solution of legal problems based on the highest insurance of rights and freedoms
of all subjects.
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The opinion of a Canadian legal scholar G. Provencher is also interesting in
terms of the theory of law. According to it, there is a relationship between the law
and communication, which manifests itself through a coherent, coordinated
"action", as well as through a combination of the legal and the communicative.
Such interconnection of spheres allows, on the one hand, to consider legal
communication not only as an abstract concept, but also as a practical sphere of
coordination of interaction (through behavior) of people in a legal and
communicative society [10, p. 117].

A communicative act is, as a rule, the basis of legal communication. According
to A. Tokarska, a legal communicative act has not been static, it has changed due
to political, economic, geographical and other conditions of the state functioning.
The dynamics of the interaction of authorities and philosophically and legally
oriented society was that society, through mentally formed communicative and
legal intentions, entered into interaction with state institutions, where it sought
justice [6, p. 11-12].

O. M. Balynska believes that from the point of view of semiotics, legal
communication is a cognitive process, which is carried out with the use of legal
awareness, legal world outlook, experience, legal customs and traditions as
representational manifestations of what was preliminarily modeled in the law [11,
p.177]; as well as (as a process of understanding law) is not as close to the
disclosure of the identity of the intention of a lawmaker, legislator, as to the co-
authorship, designing models of interpretation of legal norms in the process of
producing legal behavior [11, p. 211].

According to the communicative approach, S. 1. Maksimov points out that
legal reality cannot be fully grasped by us, not only because of its dynamism... the
meaning of the law does not resolve in the consciousness of a subject or in the
external social world, it is considered as the result of meeting (communication) of
subjects immersed in the world of life, during which, the law is exercised and
reproduced [12, p. 66].

A.V Polyakov pays particular attention to the fact that legal communication is
an interaction, which is universal, based on legal rules and affects the motivational
sphere of subjects (both individual and collective ones), ultimately defining the
direction of their activities [13].

Legal communication is characterized by a sequence of actions, determined
by the appropriate legal means (means of actions and means of establishment),
which are dispositive and imperative. Legal communication consists of elements,
has a complex structure and requires the stability of connections, which makes it
possible to preserve its integrity under conditions of internal and external changes.

Yu. V. Pasmor under social and legal communication understands the totality
of processes of structures that provide purposeful circulation and spreading of
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regulatory information and legal knowledge in the social space-time continuum
[14, p- 35].

The divergence of assessments of legal communication allows us to state that
legal communication is: 1) the process of exchange and interaction of legal
information used by various state and legal institutions in managerial measures of
organizational, economic, social and other nature, 2) the process of realization of
legal communication is carried out by social institutions that create and transmit
legal information in time and space; 3) interpersonal legal communication in the
process of communicative and legal relations.

Legal communicationis a set of processes and entities that provide purposeful
circulation and spreading of regulatory information and legal knowledge in the
modern information space.

Intersubjective legal relations arise during legal communication and they are
the source of rights and duties of subjects. Legal norms establish the rights and
duties of subjects that enter into communication between themselves and with
the state on their basis. The ability to engage in legal communication is inherent in
the subjects of social relations - citizens, their associations, public authorities. In
order for communication to arise, such a norm should have certain qualitative
properties, in particular, to be perceived by the subjects as legal, that is, the one
that primarily contains valuable, real (which can be exercised), and not declarative
rights and duties. The process of perception of legal norms by their recipients (law
recipient) can be considered communicative and didactic, since the effectiveness
of legal communication lies in the cognitive and didactic influence of the law. This
seems possible if the legal norm is interpreted in terms of a definitive language. In
this sense, the definition is a certain model. Accordingly, a legal norm, which does
not include specified qualitative characteristics, is not able to create
communication between the subjects, and above all, it concerns legal norms
contained in regulatory legal acts adopted by the state law-making bodies.
Consequently, the law is the means of communication between a person (citizen)
and the state, its bodies. More precisely, these are the rights and duties that are
stated in legal norms and enable corresponding actions.

According to Article 5 of the Law of Ukraine "On Information", everyone has
the right to information, which provides for the free acquisition, use, spreading,
storage and protection of information necessary for the exercising of one’s rights,
freedoms and legitimate interests. The exercise of the right to information should
not violate public, political, economic, social, spiritual, environmental and other
rights, freedoms and legitimate interests of other citizens, the rights and interests
of legal entities [15].

Undoubtedly, legal communication between the western tradition of the law
and the national law is expressed in the gradualness of specifically determined
actions: the determination of the aim and the purpose of exchange; availability of
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legal principles; object; subjects that exercise their legitimate interests and needs;
ways and methods of communication; legal texts; appropriate regulatory
framework; feedback. The main purpose of legal communication is to ensure an
effective interaction of states, as well as the borrowing of certain positive
structures for the national legal system. In addition, the purpose of legal
communication is to ensure the quality and effectiveness of law-making activities;
the effectiveness of the implementation of administrative legal socially important
tasks; providing legal information to society, adhering to European values in
relations between authorities and public; ensuring publicity and access of citizens
to information, implementation of constitutional interests and legal rights of
citizens; ensuring law and order in society and accelerating the solution of
information security issues.

Under conditions of search of an optimal model of public administration, in
the field of communication between authorities and civil society, information and
analytical activities are important in order to ensure the effectiveness of
legislation, law administration and law enforcement activities.

According to N. Onishchenko, the activation of modern social and legal
relations, first between the state and society, requires scientific substantiation and
introduction of new communication forms in the complex interaction of the
coordinate system "community — authority". Social and legal communications of
the transitive age serve as a means of ensuring the dialogue of the state of the
citizen and as a regulatory and social constructive factor of social development[16,
p. 182].

Among the objective factors influencing legal communication, the following
ones should be mentioned: the state of law and order, an appropriate level of legal
protection of the population and social adaptation in society, effectiveness of
implementation of legal norms, the flexibility and harmony of the system of
legislation, timely response to changes in society. Legal communication affects the
development of Ukrainian society under conditions of European integration. For
two years in a row, Ukraine has undergone a concentrated impact of various
challenges: from internal social and political problems to external information and
war aggression. Communication becomes an integral part of the national security
system under conditions, when there are consistent efforts to destabilize the
situation in the country, which ultimately aims at disturbing trust of the society to
the government, and, therefore, dismantling the existing system of governance
[17, p. 52].

An important aspect of influence of the law on the state is its communicative
characteristics. In particular, the ability of the legal norm to consolidate the rights
and obligations of the subjects, who on their basis, enter communication between
themselves and directly with the state. The ability to enter legal communications
is common to all subjects of social relations — people, their associations, state
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(public) authorities [18, p. 234]. As A.V. Polyakov notes, law is a form of the
standardized psycholinguomental activities of entities (physical and legal) within
the context of communicative intersubjective interaction, the consequences of
which are objectified in the legal culture, social institutions, legal texts and affect
legal awareness, legal norms and legal relations, forming a unified legal structure
[19, p- 73]-

The subjects of legal communication are citizens of Ukraine, foreigners,
associations of citizens, mass media, bodies of state (public) authorities, that is,
users and consumers of normative and legal information and information activity
in the informational space. Therefore, it is important for subjects to understand
and realize the essence and the purpose of the law in society in the process of legal
relations.

Legal communication acts as a process of interaction of subjects on the basis
of the rules of conduct, reflected in regulations and other legislative acts, through
the effectuation of their rights and duties in order to achieve a compromise and
mutual understanding.

The subject of legal communication (for various reasons: interest, material
grounds, pressure, threat, fear of punishment) can manipulate argumentation in
allegations, explanations and interpretations. Under these conditions, there are few
reasons for effective legal communication, as well as the possibilities to distinguish
between true and false aspirations to reach the agreement. The second reason that
does not contribute to the desired discursive mutual understanding is the unequal
understanding of legal norms by the communicators. If the subject of legal relations
acts as the bearer of the ideas of the rule of law, then another participant in the legal
dialogue becomes the main opponent-communicant, who takes a defensive,
aggressive or anticipating and observational position.

The following features can be distinguished: 1) legal communication arises
between the equal subjects at the micro level (between the subjects of law) and
the macro level (between the individuals and the system of law in general); 2)
subjects of legal communication choose certain variants of behavior in the course
of interaction; 3) the level of legal culture of a subject of legal communication plays
an important role in legal communication; 4) subjects in the process of legal
communication act as holders of right and legal duties; 5) legal communication is
objectified in the text of a legal norm; 6) the main purpose of the legal
communication is to ensure consensus between objects and achieve mutual
understanding between them.

As it is generally known, information society is a civil society with developed
information production and a high level of information and legal culture in which
the efficiency of people's activities is provided by a set of services based on
intelligent information technologies and communication technologies. In the
process of formation of the information society in Ukraine it is necessary to use all
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the accumulated world experience in the formation of the information society and
the state regulation of national information processes, adapting it to Ukrainian
realities, first of all, the mentality of the Ukrainian people and the current state of
the Ukrainian economy. The peculiarities of the formation of information society
in Ukraine are determined by political, social and economic and legal conditions
that are controversial due to the transition of society. One of the ways of formation
of information society in Ukraine is to improve the various forms of legal
communication, in particular the use of modern information and communication
technologies. The underestimation of the influence of the law on the development
of the information community may have negative consequences, in particular the
spreading of legal nihilism, and crime growth.

It should be noted that the study of legal communication is necessary, as far
as it is used in almost all spheres of social relations that require legal regulation.
This process is supported by the implementation of electronic government
technologies (e-governance), e-justice, e-democracy, e-parliamentarism (e-
parliament), the need to confront cybercrime and cyber-terrorism, and regulation
of the Internet sphere. To modernize the law under modern conditions, conscious
support of citizens is extremely necessary, which will be provided by ICT in the
process of new forms of interaction between the authorities and society in
accordance with the principles of deliberative democracy. As it is known, methods
and techniques of legal communication are widely used to discuss topical issues in
a democratic society, including debates and discourses that are reflected in the
notion of delibration. The philosophical basis of the model of a deliberative
(advisory) democracy or "democracy of discussion" is the communicative theory
of afamous German philosopher Jurgen Garbermas. According to the scientist, the
beginning of the formation of a communicative delibation process is connected
with the national state, although within this framework, this process has not yet
received proper development. The main democratic procedure under such
conditions is the "dialogue communication" between state power and the free
public, and the consequence is the achievement of a compromise [20, p. 78].

It is necessary to consider the etymology of this notion. The term comes from
Latin "deliberatio" (English equivalent — "deliberation"), which means "diligent
weighing", "discussion", "thinking over", "thinking about". Only in the aggregate
these synonyms sufficiently reflect the content of it, and in the political science
literature, the Ukrainian translation is used: "advisory process", "advisory
democracy". In the modern information space, it is necessary to find other new
progressive forms of legal communication in the plane authority-community.
According to modern scholars, in the previous period, a protective way of liberal
democracy was on top, but it did not take into account "that the modern model of
relations between the state and citizens should be built not according to the
traditional principle of subject-object relations (controlling-controlled), but on
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mechanisms of "communicative behavior", that is, subject-subject relations, on the
principles of determining the equality of both a person of the state and a "private"
person.

A large set of theoretical and practical problems has recently been developed
autonomously in this regard within the framework of the concept of electronic
rulemaking (e-rules development). Significantly, with the support of the world's
leading law schools - Yale, Harvard, New York and others, this theory,
methodology and technology have been supported and spread not only in the USA
but also in leading world countries [21].

The Association Agreement is aimed at gradual rapprochement between
Ukraine and the EU, formation of the necessary framework for bilateral dialogue
in all spheres, strengthening of cooperation in the spheres of justice, freedom and
security in order to ensure the rule of law, respect for human rights and
fundamental freedoms, gender equality and the elimination of discrimination in all
its forms and manifestations. Processes of European integration should find
support among society. Thus, the Communication Strategy for European
Integration for 2018-2020 states that the implementation of the provisions of
Association Agreement, the impact of these processes on the lives of every citizen
makes it necessary to conduct powerful explanatory and communication work
[22].

Special way of communication is typical for the law as a subject and
communicative system. Legal communication is based on the idea of forming a
common legal will, in which will of one person is proportional to the will of another
one. According to L. A. Gorbenko, the legal way of communication should not
concern the content of the will, but the external side (form of will). This method of
communication foresees unity of goals in itself, based on the freedom of subjects,
on establishing their mutual interest. At early stages of social development, legal
communication becomes the result of legal regulation, which is understood as the
purposeful impact of the legal and regulatory system on society and its subjects.
This system is an integral part of legal regulation [23, p. 10].

At the stage of transition to an information and legal society, the relationship
between legal communication and legal regulation should change. Legal
communication should acquire independent significance with regard to legal
regulation, which is precisely the system that is the derivative element of legal
communication.

Legal communication principles are important for its functioning. In legal
science, the principles of law, principles of legal responsibility, principles of legal
state and other ones are distinguished. As a rule, it refers to initial, fundamental,
oriented and legitimate requirements that are the basis of a particular legal
phenomenon. The principles are compulsory and make the most important
elements of any legal phenomenon. They have a world-wide experience of history
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and development of law, the experience of a certain civilization. Principles are the
initial provisions that establish the objective laws of social life. Their leading role is
provided by their direct or indirect consolidation in the norms of law. In the same
sense the principles are used while describing legal communication.

Principles of legal communication are the basic principles, regulations, which
reveal the essence and purpose of legal communication. The principles of legal
communication create the basis for ensuring the quality and effectiveness of law-
making activities; the effectiveness of the implementation of administrative legal
socially important tasks; provision of legal information to the public, observance
of European principles in relations between the authorities and the public;
ensuring publicity and access of citizens to information, implementation of
constitutional interests and legal rights of citizens; ensuring law and order in
society and accelerating the resolution of information security issues.

In addition, the principles of legal communication are related to the principles
of information relations and principles of information law. According to Article 2 of
the Law of Ukraine "On Information", the main principles of information relations
are: the guarantee of the right to information; openness, accessibility of
information, freedom of information exchange; faithfullyness and completeness
of information; freedom of views and beliefs expression; the legality of obtaining,
using, dspreading, storing and protecting information; the protection of the
person from interference in her personal and family life [15].

The principles of legal communication can be divided into two groups. General
principles are the following: rule of law, humanism, publicity, equality of rights of
citizens, democracy and legality. Special principles are the following: openness,
transparency, faithfullyness, accessibility, forecasting and timeliness. It should be
noted that this is not an exhaustive list of principles of legal communication, which
will be the subject of further research. The principles of legal communication
should become the fundamental principles on which all information and
communication activities should be based, and their implementation will ensure
the development of the information and legal space in Ukraine on the basis of
universal values, taking into account the best world legal experience.

In our opinion, one of the reform directions is the formation of a new type of
legal information space, a part of which is legal communication, and its subjects
are the mass media (hereinafter - the media), which provide legal knowledge to
citizens and form their legal culture.

In a theoretical concept of comunication the law appears as a phenomenon
that arose because of the ability of a person to interact with other people, different
institutions and control and settle their relationships. Modern society can not exist
without multilateral, accurate information about legal reality. Feeling the need for
legal information, it creates special institutions that provide it with legal
information. On the other hand, these institutions use the power of information to
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influence society, forming its legal consciousness and legal culture. There are
various forms of informing about the current legislation: legal informing through
mass media, through the Internet, through the influence of legal practice, legal
advice and legal education.

One of the main issues is the legal information provided by the mass media,
the advantages of which are the speed of information submission, the maximum
number of people covered, the daily impact and the availability of legal
information. According to various criteria in scientific literature various
manifestations of legal communication, which will be the further subject of further
scientific research are distinguished. Thus, legal and newspaper discourse are
distinguished. One of the types of legal communication S. Kost determines the
legal newspaper discourse and indicates its types: 1) the discourse of violent
content; 2) the discourse of informative and statement content; 3) the discourse
of law-making content; 4) the discourse of regulatory and explanatory content; 5)
judicial discourse: a) protective; b) indictment); 6) critical and evaluative discourse
of analytical content; 7) problem and legal discourse [24, p. 483].

The mass media as the subjects of legal communication are the material and
other media of legal information, bodies and organizations (legal entities)
registered in accordance with the established procedure, which ensure the public
distribution of legal printed and audio-visual information. The main types of the
mass media as the subjects of legal communication are: printed (press) -
newspapers, magazines, newsletters, etc.; audiovisual — broadcasting, television,
cinema, sound recording and electronic media. In the process of legal
communication the media, as its subjects, have the following functions: law-
educational, value and normative, law-oriented, communicative, preventive, law-
socializing, prognostic. A necessary condition for the formation of the information
and legal space is the proper level of legal culture of journalists as subjects of legal
communication.

Legal communication is an important link in the system of public
administration, since the completeness, quality and reliability of the information
used to make social and political decisions determines the fairness and validity of
such decisions. Mass media is one of the components of the formation of a legal
world outlook of a person. It is worth noting that mass media is a preventive
measure to avoid destructive influence on a person. The availability of legal
information in the mass media is explained, firstly, by the fact that in contrast to
the official publication of a law, which contains only its text, mass media in most
cases clarifies legal norms, and explains how to apply them in practice. Secondly,
this information finds its recipient, however, there are cases when mass media
often has a destructive effect on Ukrainian citizens. Thus, in mass media flawed
bills are sometimes actively discussed, creating an impression of low quality of the
legislative base and low qualification of legislators; there are cases of unsuccessful
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or incorrect use of legal terms. On the radio and television there is a negative
aspect of appealing to news releases and analytical programs, which consists in
the selectivity of presenting legal information: unpopular laws, resonance cases,
journalistic investigations, broadcasting films and criminal chronicles that
propagate standards of legal behavior that are incompatible with legal values of
Ukrainian society.

As it is generally known, legal culture in public relations performs a
communicative function, ensuring communication of citizens in the legal sphere,
exercising a legal influence on a person. The law has the following communicative
characteristics: it is a system of legal information, created and spread in the
process of social communication, expressed in a specific language form, spreads
to an indefinite number of persons; created in single procedural forms. The law is
a public phenomenon of cognition and evaluation by communicants; channels of
transmission of legal information are formalized, created and controlled by state
authorities and are subjects to the law. Legal communication, as a rule, is
characterized by one-sided orientation (the legislator is a subject of law) and has
two forms: mass (normative legal regulation) and interpersonal.

Any systematic legal reform should be combined with the processes of moral
renewal of society and aimed at substantial strengthening of moral principles of
law and a deep understanding of its social value. The acquired legal knowledge
should become value orientations of the person, her internal convictions, and,
accordingly, to find her reflection in lawful behavior. With the help of
communicative connections existing in society, a peculiar "valuable field of justice"
is formed, in which the concepts of the law, freedom, legislative act, justice,
equality, etc. are formed, functioned and retransmitted to different levels of the
system. To ensure the implementation of information policy, efforts are needed
both by state and public institutions, especially in the direction of the formation of
a legal culture under modern conditions. In the information and legal society, the
legal culture of citizens determines the fate of political and legal reforms and the
functioning of the legal system of Ukraine. According to N. M. Onishchenko, the
implementation of the functions of the law in the information form notifies the
society about state permissions and prohibitions, information on methods and
means of achieving socially useful goals. Legal awareness of members of society is
a necessary condition for the functioning of the legal system [25, p. 6].

The interaction of public authorities and civil society institutions in the process
of legal education should be carried out on a value basis, which should play the role
of a world-view basis of communicative interactions between the government and
public organizations. Under modern conditions, improvement of legal
communication, which provides mediation between society and the state, is
relevant. In addition, it allows citizens to access information and make weighted,
socially significant political decisions, and most importantly - to form a
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"democratic person" (the one that has responsibility, desire for freedom,
independence, self-sufficiency, law abidance, respect for the rights and freedoms
of other citizens, initiative). The formation of a democratic information and legal
society is the result of effective interaction between the authorities and the public,
a high level of legal culture of the population and the ability of state to solve social
and legal problems, taking into account the legitimate interests of citizens.
Moreover, legal communication provides great opportunities for improving
democratic practices and the participation of civil society in state-building
processes, which will enhance the transparency, accountability and responsibility
of government institutions, as well as for encouraging public participation and
increasing opportunities to enhance the accessibility and openness of the
democratic process.

The research of the role of legal communication in the context of the modern
information space forms a modern postclassical legal consciousness that is
oriented towards ensuring the rights, freedoms and legitimate interests of citizens.
Updating of legal relations, first of all between the state and society, requires
scientific substantiation and introduction of new forms of communication. Legal
communication in this case serves as a means of ensuring dialogue between the
state and citizens as a regulatory and social and constructive factor of social
development. At the stage of transition to the information and legal society, the
relationship between legal communication and legal regulation is changing. Legal
communication becomes independent in terms of legal regulation, which becomes
a system, a derived element of legal communication. We hope that in future the
information legislation will meet the norms of the European Union, and the model
of dialogue between the authorities and the public should be based on a clear
conceptual and categorical apparatus and an appropriate organizational and legal
mechanism, which causes necessity of introduction of new forms of legal
communication in accordance with the European democratic standards. Legal
communication contributes to the formation of legal values in the modern
information space, the positive perception of law, the improvement of legal policy
of the state and state information policy. The conditions of entry of Ukraine into
the world information space are the following: improvement of the legal
mechanism of interaction between the authorities and society, solving problems
of ensuring the effective development of the national information infrastructure,
creation of an informational analytical system of the activity of state authorities,
accelerating the processes of modernizing the material and technical base, and
reliable information resources protection. The effectiveness of legal
communication is ensured by observance of the principles of publicity, democracy,
forecasting and priority of human and civil rights and freedoms. In the future, the
information law should meet the requirements of European standards, and the
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interaction of the authorities and the public should be based on the appropriate
organizational and legal mechanism.

The analysis of the main directions of modern studies of the communicative
nature of the law and legal communication proves the necessity to create a broad
interdisciplinary research program built in course of integral paradigm of legal
conciousness, on the basis of which the general methodological philosophical and
legal approaches would be supplemented by appropriate specification of legal,
informational, axiological and other aspects of the analysis of communicative
activities. The purpose of such research should be the search of conceptual models
and ways to optimize legal communication, as well as to develop regulatory and
legal means for its regulation.
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Chapter 3

Philosophical and legal concepts in the context of regulating
national and international public order

The modern globalized information world is a unique phenomenon and
unknown to past epochs. On a history scale it isa moment in which humanity began
to understand its commonality, but for the sincere feeling of "ordinary earthman"
of international solidarity, it is necessary for humanity to realize itself, firstly,
transhistorically — as a planetary unity, branched into various spiritual and
intellectual development lines, each of which has a unique experience of
knowledge about a person, preserved in the cultures of the peoples of our time,
and secondly, in the context of the development of the Universe - as a
phenomenon of cosmic order. The concept of the noosphere, formed in the works
of E. Le Roy (Le Roy, 1928), V. I. Vernadsky (Vernadsky, 1991) and P.T. de Chardin
(Chardin, 1989), seems to be an important factor in the solidarity of mankind, in
spite of the diversity of its contemporary interpretations. The noosphere is a
certain result of the evolution of the Universe, implemented on the planet Earth in
the form of one of the geospheres, globally arranged by the solidary scientifically
grounded activity of mankind (Vernadsky, 1991: 256). However, despite the
positive results of scientific activity, permanently unclear are both criteria of its
"scientific validity", especially on a planetary scale, and the content and prospects
of science itself. "Revolt against mind", which in due time drew K. Popper’s
attention (Popper, 1994: 84), albeit in other various contexts, reflect the general
tendency of mankind to periodic disappointment in science, because of its own
miscalculations and the fluctuations of the general public mood (Sorokin, 2006:
97). The current aggravation of social relations of various levels, including
international ones and events on the verge of previous centuries suggest that the
"spontaneous" component of human nature in these transitional periods is mass
in conflict with the prevailing scientifically grounded "pictures of the world" and
the rules of the organization of societies (Radzivill, 2018: 25). However, during
these periods appealing to "non-scientific" forms of knowledge makes actual and
updates the most interesting philosophical ideas. The concept of the noosphere,
as a reflection on events at the turn of the XIX-XX centuries embodies, firstly, the
general methodological approach established by I. Kant at the turn of the XVIII-XIX
centuries, according to which any notion of reality and adequate activity are
conditioned by our motives and the ability to perceive and, while discussing,
systematize empirical experience, and secondly, gives ideas about international
law and the development of a global civil society (Tihomirov, 1899).
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The purpose of the chapter — realizing that the challenges to mankind at the
end of the second - at the beginning of the third millennium acquire previously
unpredictable volumes, and based on the fact that the recurrence of such
challenges is observed at the turn of the several previous centuries, embodied, in
particular, in the crisis of the dominant rational foundations of science and the
organization of social relations, — to show the heuristicity of the philosophical ideas
formed as a reflection on the events at the turn of, respectively: XVIl — XIX centuries
— in the works of I. Kant and the nineteenth and XIX — XX centuries — in the concept
of the noosphere.

Philosophical aspects of the concept of the noosphere

Describing the philosophical spectrum in the doctrine of the noosphere, its
variety should be noted, from which, first of all, one can distinguish methodological
and value aspects.

Methodological aspects of the concept of the noosphere, presented by the
authors, are based on the epistemology of I. Kant that is taking into account the
condition of sensory impressions and rational conclusions of the subject of the
inquiry — the characteristics of himself, including existing circumstances, in which
the inquiry is carried out. Particularly clearly this approach is embodied in the idea
of '""the Omega Point" T. de Chardin, which is understood as a mode of inquiry, in
which "the subjective point of view coincides with the objective order of things"
(Chardin, 1989: 38). In general, the concept of the noosphere is developed in the
paradigm of evolutionism. Beginning with the works of G. Spencer (Spencer, 2012:
742, 743), the nonlinearity of development is clearly recognized in evolutionism: to
its generally progressive characteristics (irreversibility) such significant
complications as discontinuity, large-scale fluctuations and levels of quantization
are added. Inadequacy of separate chronological development periods is realized,
that is, the previous stages of evolution are considered not as coordinate, but as
fundamental in relation to the following ones, since they lay the essential features
of the latter, with the fact that each subsequent stage may have external
characteristics, alternative to the previous one. Such an approach allowed to
interpret the evolution of any complex system as the disclosure of its potential by
a certain general algorithm, which is implemented in multi-level, different-scale,
multi-inertial, and differently vectored ways, an example is Haeckel's-Muller
biogenetic law) (Yatsik, 2006: 271), as well as to reveal the fundamental differences
in the interpretation of the evolution of inorganic and organic, biological and social
(Evolutionism, 2005: 14).

One of the logical conclusions concerning understanding the evolution as
the development of already existing potential is the idea of its predestination, at
least in the fundamental characteristics. In particular, P. T. de Chardin considers
the development of the Earth's noosphere as a natural consequence of the cosmic
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"predestination" appearance and development of the Homo sapiens in the
evolution of the Universe. His evolutionism goes beyond the materialist "evolution
of bodies" and focuses on the predictors of what, in the end, was embodied in the
spiritual and intellectual traits of human. He considers matter as a quantum in the
process of self-development, which once formed, is not enriched with other
sources, revealing and detailing its initially laid potential, that is, future structures,
the dynamics of their complications and harmonization, in the end, behavior and
consciousness (Chardin, 1989: 47,48). Not being a supporter of either materialism,
or Cartesianism (as the methodological basis of materialism) and trying to
reconcile the idea of "the Divine Providence" with the empirical data, P. T. de
Chardin highlights redistribution of internal characteristics of matter, including
consciousness, initially «distracted» on its more basic levels as the main driving
force of the evolution of the Universe. It should, however, be to taken into
consideration that, as he further explains, "consciousness", in his understanding,
should be regarded as a specific function of complexity (Chardin, 1989: 234).
Consequently, in the course of the evolution of matter in the Universe the
formation of increasingly complex and perfect formations take place, some of
which (that is, at certain levels of structural complexity) begin to behave more and
more variably at a certain stage of the evolution. This trait, inherited in living
matter, develops in its bosom to more perfect forms of behavior, which at the final
stages of biological evolution are completed with the ability to certain prognostic
actions, on the basis of which reflex traits of a human are formed (Chardin, 1989:
126-127).

V. l. Vernadsky, sharing the basic principles of evolutionism, focuses on the
near-surface (geological) space of the Earth. As T. de Chardin, he begins with an
explanation of the methods of the inquiry. In his opinion, the evolution of the
surface of the planet is clearly observed only on a planetary scale, but for an
adequate understanding of such a macroevolution, the "geological thinking" of
the researcher should also include his ability to quickly adjust the "caliber" of
observation and analysis on various scales of geological phenomena, which by
their nature are multi-level and multi-inertial (Vernadsky, 1991: 305-507). The
geological space of the Earth, according to Vernadsky, is formed and further
complicated as a result of the interaction of two cosmic origins — the stone inert of
"the planet foundations" and the scattered matter of the Cosmos, represented by
cosmic dust and meteorites, as well as powerful radiation of different origin and
frequency interval. As "frontier" and a product of synthesis of these two general
interaction parties, geological space as a whole and all its components develop the
most dynamically and differently, replenished with new formations of variable
scales, fromisotopes of chemical elements to geospheres (Vernadsky, 1934: 52-54].

Without appealing to the ideas of T. de Chardin in relation to the primarily
distracted "consciousness of matter", V.l. Vernadsky draws attention to the
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characteristics of self-regulation of the surface of the planet. He considers its ability
to respond more and more adequately to the devastating effect of Cosmos the
most important internal factor in the evolution of the Earth's geological space.
However, he appeals to Le Chatelier’s principle, according to which, processes in
the system (that is in geological space) go in the direction of neutralizing actions
that violate the existing equilibrium of the system (Vernadsky, 1934: 283).
Consequently, according to V.I. Verdandsky, the totality of geospheres, in the
process of their general variation and evolution of each of them, impeded the
destructive effect of the Cosmos more effectively, while providing increasingly
flexible mechanisms for the selection of favorable for the planet forms of
introduced energy and matter from the Cosmos by its filtration and transformation
at different altitudes from the surface of the planet, and most importantly -
through their ""biologization".

The main factor of the evolution of geospheres, that is isolation and
complication within the limits of the geological space — mantle, lithosphere, hydro -
, bio-, atmosphere, and others, higher and lighter geospheres according to
Vernadsky are the global migration of chemical elements, the redistribution of
which is carried by water and living organisms that served as a powerful factor in
accelerating the Earth's evolution in relation to other planets (Vernadsky, 1934:
99). Water, in comparison with living organisms, operates for a longer time and at
greater distances in depth and in altitude above sea-level. The unique
characteristics and the total amount of water on the Earth provide the dispersion
and dissolution of solid rock and their intensive migration, which, in turn, increases
the probability of new formations as a result of chemical reactions. Concerning the
appearance and geological action of the biota, it should be noted that
V.I. Vernadsky positively takes the idea of panspermia, arguing that necessary time
for the evolution of the formation of biopolymers as predictors of living matter
within the "prebiological" stage of the Earth's evolution, may be insufficient,
therefore, he assumes their cosmic origin (Vernadsky, 1991: 158-160).

The significance of the biosphere for the evolution of the planet is a special
subject of V.I. Vernadsky's attention (Vernadsky, 1991: 292). Reproductive activity
directs living matter to the constant expansion and filling of all niches of the planet
with renewable and genetically fixed material. Organic systems can accumulate
enormous amounts of energy, due to which their quasi-stability is established:
these systems are dissipative and live through a narrowly balanced, in the course
of evolution, regime of metabolism, energy and information with the environment,
specific to each taxonomic unit. In time, |. Prigogine identified this characteristic as
a "curse of living systems," which he formulated as the need to destroy the
ordering of other systems to maintain their own order.

Consequently, the main vector of evolution of the surface of the planet is
understood by V.I. Vernadsky as production of increasingly effective mechanisms
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for the preservation of a stable order, which opposes the diversity of short-lived
chaotic formations. Both for the Universe and for the geological space of the Earth,
the evolution of matter, if abstract from the specifics of its embodiment, acts
through the Darwinian triad — variability, heredity and selection: highly harmonized
(highly symmetric) compounds, formed as unlikely combinations of high internal
order, are found to be significantly longer in time on the background of the chaotic
appearance and disintegration of compounds of low symmetry, which constantly
increases their overall volume and the probability of a new appearance. These
combinations are "information discoveries of evolution': once they appear, they
do not disappear, they are constantly reproduced and enter into more complex
ensembles as their constitutive components. The inheritance of the general
direction of the evolution of the Universe is ensured precisely by the fact that the
elementary highly harmonious compounds necessarily create highly
homogeneous formations of higher levels, by which the multi-level genetic
connection of the Universe and the nonlinear growth of elements of ordering by
limiting chaotic processes in it are achieved. A part of highly harmonious
compounds at the level of polymers reveals inherent in their structure
potentialities of complex variable reactions on irritants — predictors of behavior.
Within the geological space, silicate and carbon polymers became particularly
important for the pre-biologic stage: the first ones created a peculiar buffer for the
Earth at an early stage of its development which, growing, protected the planet
from sharp fluctuations in temperature and spectra of radiation and now covers
the lithosphere and mantle. A part of carbon polymers has become the basis of life
on the Earth.

The most interesting sections of the "Phenomenon of Human" of T. de
Chardin are dedicated to the development of life on the Earth, the biological
evolution of primates and among them - the ancestors of human beings, as well as
the appearance of the Homo Sapiens, as a biological species, and his further
settlement on the planet as a social being. Living systems, being in a state of
constant imbalance, are forced, on the one hand, to attract a certain resource from
the environment, and on the other - to periodically divide to reduce internal
instability, which is caused by the constant expansion of the living. Support of the
viability of a separate taxonomic unit through the dying and updating of its
individual elements provides the evolution of living variability and the growth of
the effectiveness of inheritance mechanisms (Chardin, 1989: 110). For example, the
growth of "information accuracy" and the thrift of inheritance mechanisms shows
a comparison of them in the "early" and "late" chords: only a few dozen whitebait
can survive from a million spawns, while most mammals not only nurse younglings
but also teach them later to fully use the inborn individual behavior potential of the
species. The growth of the accuracy of inheritance and variation of the adaptation
becomes the main direction of the evolution of the living: once the fixed genetic
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combination does not change on the basic (conditional and genetic) level, but
varies and branches out, it is capable of creating more and more adaptive variants
on its basis, which acquire information from the environment through phenotypes,
laying the preconditions for the further evolutionary changes. Thus, the species
genotype becomes dead-end, or gives an explosion of variations based on its
structure, thus extending to the level of the genus, order and class. This alternative
is being implemented in the periods of geological changes, when narrowly adapted
groups perish, and the achievements of a general evolutional value are
implemented at the further stages of evolution (Chardin, 1989: 112).

Valuable dimension of the concept of the noosphere relates to the study of
the prospects of universal human solidarity and the interpretation of human’s
nature on the basis of belief in the dominance of its humanistic potential. As a
necessary moral and ethical ideal, it establishes a positive motivational basis for
solidarity efforts of mankind in the development of the noosphere. According to
T. de Chardin, with the appearance and spread of the "Homo Sapiens complex",
the biological evolution on the Earth rapidly ends with the formation of a perfect
physical body and the corresponding psychophysical traits of a modern person.
Having reached stagnation in this field, evolution continues in the development of
consciousness and other human abilities, directly or indirectly important for a
social organization. Quite interesting is the assumption of T. de Chardin P.T. that
there are two the most "energetically beneficial" levels of stability for mankind -
the individual and global humanity (Chardin, 1989: 67, 233). The main axis of human
evolution, according to T. de Chardin, is the improvement of its individual abilities,
among which, in one or another way, they receive further mass development that
contribute to the formation and support of the most socially safe for individual (in
certain circumstances place and time) social environment.

The main feature of people, which connects the individual and collective
level of their existence, according to T. de Chardin, is the virtue of reflexion, which
is defined by him as acquired by consciousness ability to focus on and collect
oneself (Chardin, 1989: 136). The reflection of human beings, that is, their "thinking
about" everything that happens with them and with the world around them, is also
the main characteristic that separates human beings from the biological world: the
animal also "knows", but, unlike a human being, it does not know, that it knows
(Chardin, 1989: 137). It is also important to note, that in the "energy" of human
relationships, T. de Chardin gives a prominent place to the ability to love, which
remains undeveloped at the present stage of the history of mankind. The
philosopher considers only an immense love for all people and the world, which,
as a rule, seems unrealistic as a mature form of love. However, according to T. de
Chardin, such an immense love is not only psychologically possible, but it is "the
only one and complete way we can love" (Chardin, 1989: 210). The disclosure of the
Human potential for such love is also due to the level of self-knowledge.
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All social forms of coexistence of people, as their size and complexity grows,
require a lot of "energy expenditure", including cultural assets and means of
ensuring public order and emotional solidarity. According to T. de Chardin, the very
global community of mankind, due to its planetary conditionality, makes it possible
to distribute and use the resources of the planet for the benefit of all mankind. This
community is not considered to be one-dimensional homogeneity, on the contrary,
its concept of "grain" of matter (Chardin, 1989: 43) provides the "naturally
spontaneous" division of the levels of its quantization, which, in relation to
humanity, is embodied at certain historically established levels of the legal
personality of human communities, as this, in particular, shows in the "new law of
nations" G. Scelle (Scelle, 1932).

Prerequisites of "noospheric” thinking in the philosophy of I. Kant

Laid in the social nature of the Homo sapiens, that is, when it emerges as a
species, reflection needs its disclosure in the long historical development. Early
forms of institutionalization of the reflective traits of humanity are associated with
the emergence of ancient philosophy (Reale, 1994: 3-4), however, according to
T.de Chardin, only at the turn of the XVIII - XIX centuries a complex
institutionalization of the consciously directed and systemically organized
reflexion of mankind on its historical experience took place, gained on its basis the
empirical knowledge and, the most importantly, on the traits of the human mind.
At this time, in all areas of social consciousness, there have been such important
changes that T. de Chardin compares their scale and consequences with the
changes of the Neolithic revolution (Chardin, 1989: 172). Change in the attitudes to
the relations of human beings and the world is considered by T. de Chardin as one
of the most important achievements of this critical period: being included in the
process of evolution, a human ceases to be perceived as a distant observer of
reality, as it was typical for Cartesianism. "A human being is an evolution that
conscious himself" he quotes J. Huxley (Chardin, 1989: 176).

According to J. Reale and D. Antiseri, "artillery preparation" to radical
changes at the turn of the XVIII — XIX centuries began in Germany in the 1770s,
embodied in a movement called "Sturm und Drang" (" Storm and Onslaught"), and
later in Romanticism (Reale, 1997: 3). Philosophical Romanticism, by definition of
B. Croce, "raised the flag of what is sometimes called ... intuition and fantasy, as
opposed to the cold mind and the abstract intellect" (Reale, 1997: 9). The
fundamental figure of this period is I. Kant, whose views were formed during the
spread of Romanticism. The foundations of the new (non-Cartesian) philosophy
laid down by him are based on the study of not only the rational, but also the
intuitive and volitional components of the human mind in which the
representatives of Romanticism were concentrated. Already his first work in 1758
"On the forms and principles of sensual and rational human perception" indicates
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that he was aware of the problem of adequacy of human knowledge and the need
to revise their epistemological basis (Reale, 1996: 628). Mature consequence of
efforts in this direction were "Critique of Pure Reason" (1781), "Critique of Practical
Reason" (1788) and "Critique of Judgment" (1790) (Reale, 1996: 269). Already in
the first "critique" I. Kant carried out the "Copernic Revolution" in metaphysics:
just as Copernicus argued that the Sunis not rotating around the Earth, but on the
contrary, the Earth, rotating, is irradiated by the Sun, I. Kant proved that not
subject explores the object "as it is," and vice versa, the object becomes known in
forms, due to the properties of the subject (Reale, 1996: 634). Kant distinguishes
cognition of sensuality, which is fixed in phenomena and rational, which forms
noumena (Kant, 2006). The virtue of a human to rationally deduce the notion of
neo-obvious (noumena), even Plato defined as "second navigation", studied in
detail by Kant in "Critique of the capacity to judge" (Reale, 1996: 663).

In his "Critique of Practical Reason" I. Kant explores the ability of the human
reason to moral activity. Only "pure", that is, not under external influence
(aspirations, feelings, experiences) practical reason is the basis of human's moral
actions, and Kant's critique is aimed precisely at the practical reason conditioned
by external influences - in order to promote awareness of such influences and
establish control over them. By dividing the practical principles into "maxims"
(subjective principles) and "imperatives", Kant defines a moral imperative as an
objective practical principle in understanding its significance for everyone. The
imperative must be unique, but it may have different formulations, the most
common of which are the following: "Act only according to that maxim whereby
you can, at the same time, will that it should become a universal law." and "Act in
such a way that you always treat humanity, whether in your own person or in the
person of any other, never simply as a means, but always at the same time as an
end" (Reale, 1996: 657). An important conclusion from Kant's work in the realm of
moral laws became the understanding that all beliefs, whether religions, laws, or
scientific world pictures are based on our choice, our reasons for choosing certain
facts, and their explanation to justify our thoughts and actions. This provision
makes us realize the fullness of our own responsibility for everything that is
happening around, because it is a consequence of our choice.

In his "Critique of Judgment" Kant highlights the descriptive and reflective
capacity to judge: the latter, considering and purifying our conditionality, is aimed
at finding universal and can be embodied in "aesthetic" and "solemn" ability to
judge (Reale, 1996: 644). This justifies the need to educate a human in the sense of
beauty and holy (the latter should not necessarily be the subject of religion, but
rather morality, that is, again, of one’s own choice). The predictor of ""the Omega
Point" of T. de Chardin can be recognized in the following words of Kant: ""Nature,
perceived noumenally, remains "a thing in itself," but it will not prevent the
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interpretation of it as organized rationally, due to the unwavering striving of a spirit
to think about it this way" (Reale, 1996: 667).

|. Kant approbates his new methodological approach on the basis of the well-
known empirical generalizations in the field of natural science, morals and law. He,
in particular, developed a model of the formation of the Universe that was later
developed and published by Laplace and widely known as "Kant-Laplace nebular
hypothesis" (Reale, 1996: 630). Questions of the organization of social relations
were covered in his "Groundwork of the Metaphysics of Morals" (1785),
"Metaphysics of Morals" (1797), and "On Pedagogy" (1803) (Reale, 1996: 629). But
the most interesting for the future "noospheric" thinking are two works - "Idea
for a Universal History with a Cosmopolitan Purpose" (1784) (Kant, 1994a) and
"Perpetual Peace: A Philosophical Sketch" (1795) (Kant 1994b), which laid the legal
foundations of global civil society, left out by the authors of the concept of
noosphere.

Legal aspects of the concept of noosphere

In the work "Idea for a Universal History with a Cosmopolitan Purpose"
l. Kant shows that the motives of human activity, acting as the driving force of
history, are fulfilled against the backdrop of the most extensive universal trends,
which have all signs of predestination. Accordingly, the task of philosophers should
be the development and presentation of the system of history — as a plan of nature,
aimed at improving civil association of the human race (Kant, 1994a). He writes:
"What seems to be confused and unconditional of any laws of individuals, one
could recognize with respect to the entire human race, as the invariably
progressive, albeit slow, development of its original inclinaions" (Kant, 1994a). The
most important problem for mankind, solving which is compelled by nature, is the
achievement of a universal legal civil society: only in such society it is possible to
achieve the ultimate goal of nature - the development of virtues laid down in a
human. Stating his point of view on history as a higher sense of human
development to the "civil status of public security," Kant notes that by giving the
person wisdom and will, nature wants people to deserve merely that happiness
and perfection they create by themselves free from instinct, by their own reason.
The tool that nature uses for this is an antagonism of human interests, which,
through trial and error, ultimately should lead to the formation of an order
consistent with universal laws (Kant, 1994a). This problem is the most complicated
and therefore is resolved in history later on, because it is associated with the
spread of the correct understanding of nature of a perfect public order by people,
which can only be provided by long historical experience and culture (Kant, 1994a).
The established perfect social order in certain states can be provided only with the
support of legally regulated relations between them (Kant, 1994a). Therefore, the
history of the mankind can be regarded as the implementation of the secret plan
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of nature — to establish internal and, for this purpose, also — an external perfect
social order, as the only state in which nature can fully develop all the contributions
that it has invested in mankind (Kant, 1994a).

Continuing the idea of a world civil society in the work "Perpetual Peace"
Kant begins with the fact that this is the name of a tavern in the Netherlands,
drawn against the background of a graveyard, but his work is based on the belief
that mankind has a chance to gain eternal peace other than at the cemetery,
although this issue remains open because of the blemishes of people, especially
the heads of states who can not gorge with war (Kant, 1994b). Kant admits that all
"peaceful" treaties, as they are quickly violated, are in fact agreements on
armistice: like any other political phenomena, these violations are caused by the
very nature of a human. To achieve truly eternal peace, I. Kant offers "preliminary"
and "definitive" articles. The first ones should be achieved as soon as possible -
these are the principles that appeal to the conscientiousness of governments,
which, in turn, should foster their mutual confidence. There are six of them: 1) no
peace treaty shall be considered valid if it was made with a secret reservation of
the grounds for a future war; 2) no state, regardless of its size, shall be acquired by
another state — not by inheritance, exchange, purchase or gift; 3) standing armies
shall disappear over time; 4) national debt shall not be used as an argument in
external affairs of the state; 5) no state shall forcibly interfere in the political
structure and government of other states; 6) no state during war shall use the
dishonest military acts (employment of assassins, the instigation of treason, etc.)
that would make mutual trust impossible during a future time of peace (Kant,
1994b).

Kant begins the presentation of "definitive" articles with the postulate: "All
people who can influence each other should be united in civil society." Civil
(civilized) society is understood as the one that is subject to law, and not to the
arbitrariness of the powerful ones, he distinguishes between three most relevant
and interrelated levels of legal provision of social relations in its development: a)
state public order in the composition of the nation; b) legal regime of international
law concerning the relations of states with each other; c) universal civil order,
which covers both the relations between states and the relations between people,
since all people shall be regarded as subjects of universal civil law and order (Kant,
1994b). Kant further reveals the content of three definitive articles, which he
formulates as follows: 1) social order in each state should be republican (Kant,
1994b); 2) international law should be founded on a federation of sovereign states
(Kant, 1994b); 3) the law of world citizenship shall be limited to the conditions of
universal hospitality (Kant, 1994b). More than half of the work "Perpetual Peace:
A Philosophical Sketch" is occupied by supplements. In the first one -"On the
guarantee for perpetual peace" - the author proves that such a guarantee "is
magnificent in its art, nature, which course of development leads to providence"
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(Kant, 1994b). The content of the second one, titled "Secret Article for Perpetual
Peace," is briefly formulated as follows: "Governments that are armed for war shall
take into account the maxims of philosophers on the conditions of the universal
peace." Noting that the very title of the supplement is contrary to the conditions
of perpetual peace, which must be based on trust and transparency, Kant
acknowledges that the supplement contains an inherent in international relations
conflict between the subjective maxims of politicians and the moral imperative,
therefore, every politician should conform his maxims that are conditioned by the
practical demands of today at least to maxims of philosophers that are usually
closer to the moral imperative and act in perspective. This idea is revealed in the
appendixes to the second supplement, which titles are self-explanatory: "On the
Opposition Between Morality and Politics With Respect to Perpetual Peace" (Kant,
1994b) and "Of the Harmony Which the Transcendental Concept of Public Right
Established Between Morality and Politics" (Kant, 1994b). Kant proves that, as a
goal of history, such harmony should be carried out in perspective, and as a
philosopher he offers his own working maxim for this purpose: ""The maxims aimed
at the harmony between law and politics require publicity" (Kant, 1994b), that is,
universal awareness, recognition and support.

The prospects of the world civil society regulated by the law defined by I.
Kant at the end of the XVIII century were partially implemented only after the
Second World War in the neo-liberal international order established by system-
building agreements between sovereign states. This rule of law has become the
latest contribution of positivism in the theory and practice of legal regulation. Due
to the supremacy of the obligations of states under the UN Charter (Art.103)
(United Nations, 1945), international public law gained systemic unity for the first
time during this period, rapidly gaining a codified basis and institutional provision
of all areas of international cooperation. However, within this system, neither
individuals that are under jurisdiction of a state, who were seen by Kant as
"subjects of universal civil law and order", nor collective subjects other than
sovereign states received their own status (Carty, 2005: 535). The fundamental
discoveries in human and social sciences, which during the last century have
become the basis of a new paradigm for the whole system of knowledge,
contributed to the awareness in the theory of law: firstly, of primacy, in relation to
the collective legal personality — the individual legal personality that comes from
psychophysical properties of a human; secondly, multi-leveledness of collective
legal personality, where there is a potential possibility of each level to influence the
overall course of history: accordingly, an important condition for the maintenance
of the rule of law at different levels of social relations is not the privileged status
of one of these levels (in positivism it is the level of public authority of the state)
but the definition of the rules for the coordination of collective interests between
the main historically established forms of organization of human communities, as
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defined, in particular, in the already mentioned concept of the law of nations of G.
Scelle (Scelle, 1932b). The task of the new law of nations must obviously be the
institutionalization of all the established levels of collective subjectivity (from
generations and neighboring communities — to national states, regional entities
and the entire international community) with the definition of the scope of rights
and responsibilities of each level, as well as the development of principles and
procedures for the harmonization of different levels of legal personality and
procedural rules for the coordination of current "conflicts of interest" that will
naturally arise in the process of "intersubjective" cooperation (Radzivill, 2017: 7).
Thus, international law, without infringing on the legitimate powers of sovereign
states, must legalize the internal multi-leveledness of the international community,
necessary for any complex system. At the same time, the main factor of
observance of legal norms and decisions is the principle of faithful fulfillment of
legal obligations, which is based not on state coercion, but on the understanding
of their social significance. Such factors as reliability of information, transparency
and clarity for citizens of the laws and acts of the bodies of justice, grounds and
volumes of delegation of authority to public institutions, criteria of the election of
authorized persons, logistics of financial flow, and other public resources become
the guarantee of effectiveness of such an approach. Procedural provision of the
participation of civil society in making socially significant decisions at all levels of
social relations is also an important task of law. In the movement of civil society
institutions to their maturity education plays a crucial role, which is much broader
than it is considered by the relevant ministries, due to the variety of new means
and opportunities provided by the "global information civil society", main
objectives and characteristics of which are set out in the Okinawa Charter on Global
Information Society of July 22, 2000 (Okinawa Charter, 2000) and in the
Declaration of Principles "Building the Information Society: a global challenge in
the new Millennium" of December 12, 2003 (Declaration, 2003). These "soft law"
acts outline the possibilities that open up the world's communications networks to
humanity, transferring the main volume of international contacts into the level of
interpersonal information exchange. Being focused, above all, on the
comprehensive assistance in a convenient mode for each person, they contribute to
the awareness of the subjects of the global information civil society of the prospects
and opportunities of powerless international relations, as well as their mutual
learning and, ideally, the development of a sense of responsibility of everyone for
the choice of the direction of further development by mankind. Nevertheless, the
words of T. de Chardin remain relevant against the backdrop of these shifts:
"Science and humanity go round in a circle because they do not dare to recognize
the existence of a privileged trend in evolution. Exhausted by this fundamental
doubt, scientific research is scattered, and humanity is lacking determination to
undertake the improvement of the Earth (Chardin, 1989: 119).
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Conclusion

Crisis phenomena at the turn of the XX-XXI centuries, when the efforts of the
United Nations to maintain peaceful international law and order are blocked by
spontaneous social movements of the transition period, often accompanied by
"rebellions against reason", require the shift away from established in the previous
century paradigms and the use of philosophical concepts of the past "transition
periods", separating for further development those that best contribute to the
restoration of the constructive origin of human consciousness and collective
activity. In this sense the concept of noosphere, which embodies the philosophical
novels of the early twentieth century, and the new (non-Cartesian) philosophy of
l. Kant, which, at the turn of the XVIII-XIX centuries, systematized the purpose,
possibilities, and functional correlation of epistemological, ontological, and
deontological knowledge, activating a range of further research in these areas, -
are a powerful source for their updated interpretation and further development.

Of particular relevance, although "extrascientific" from the point of view of
both materialism and "political realism", is the idea of the sense and predestination
of history, which stands firmly in the works of I. Kant, and the authors of the concept
of noosphere and develops in modern metascientific, philosophical, and political
and legal theories such as the principle of anthropy, the concept of a common
heritage of mankind and the "human dimension", etc. Having made a moral choice
of these ideas as value benchmarks, scientists may need to conventionally outline
and further develop such an understanding of the historical process in which it has
the meaning as the movement and approach of mankind to a highly harmonious at
all levels of its organization state in which each personality and all collective subjects
of social relations will have the whole complex of possibilities to fulfil their creative
humanistic potential in the best way possible. This condition, being objectively
hardly probable in the past historical epochs, when searching for and securing of its
individual components were carried out, may become dominant after the general
awareness of the international community of its advantages and specific
characteristics. Technically, global information environment greatly contributes to
this process, and already effectively provides the spread of positive experience of
successful examples of organizing favorable public order for the development of
personality. General awareness of the planet’s population of the uniqueness and
value of the phenomenon of a Human on the scale of the entire Universe can
become the axiological stimulus in this movement of mankind to its maturity.
Understanding the aspiration of peoples to the planet-wide spiritual and intellectual
unity — as a value-emotional vector of the transhistorical orientation, the authors of
the concept of noosphere, providing rational basis for this endeavor, lay emphasis
on science that acts as a powerful geological force that requires a balanced and
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responsible attitude to its results, and as well as constant reflection on their
effectiveness and morality.

According to Kant's ideas, the law should be an integral part of the scientific
provision of a harmoniously organized public order at the level of nations and the
international community. Contemporary international law is built on the principle of
sovereign equality of states and other principles of the Charter of the United Nations
and has served for more than half a century as a rationally grounded framework
basis for national legal orders, which helps to overcome religious or other
ideological differences and eliminate conflict situations — through the development
of recommendations and legal formulation of compromises achieved in multilateral
treaties between states. However, current challenges and rethinking of methods
and sources of legal regulation require a serious improvement of positive law,
perhaps through creative synthesis with centuries-long experience and conceptual
wealth of the law of nations. Such synthesis, in turn, should become an integral part
of system-wide changes — both in the style of regulation of social relations at all
levels of their institutionalization and in the dominant elements of the vital priorities
of individuals in their interpersonal communications.
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Chapter 4

Political systems: historical and philosophical aspect

Plato and Aristotle carried out the analysis of the philosophical aspect of
political systems in antiquity. Of course, these thinkers did not undertake the very
notion of “political systems”. The desire to solve the problem of political systems
implies an answer to two questions: a) whose will should dominate society?; b)
whose interests should be represented by the political system? In addition, it was
in this way that this problem was formulated in Plato’s “State” (428-348 BC), which
for the first time divided all the ancient Greek city-states into the following types:
aristocracy, democracy and monarchy [1.p -410]. At the same time, Plato proposes
another classification of political systems. It comes from the fact that they are all
divided into "distorted" and "correct." In total, as Plato notes, there are four types
of distorted forms of political systems: timocracy (Cretan-Lacedaean type),
oligarchy, democracy and tyranny [2. p-328-329].

Each of them has certain features and characteristics. So, for democratic
forms the spirit of rivalry is inherent. To a certain extent, they can be described as
such, occupying a middle position between the aristocracy and the oligarchy. They
do not appoint honest and wise people to government posts, since all rulers there
are people with mixed customs. Everybody tries to escape from the law, which
exists only formally, these states are constantly at enmity with others, with
external frugality regarding public needs, officials direct all efforts to constantly
accumulate their own capital, treachery is considered to be charity of the
government, etc. [2, p - 332].

Oligarchic political systems are based on the principle of viability. The main
condition and purpose of dominion in these systems is the accumulation of money
by any means. These states fight only when they are forced to do so. Even so, they
are trying to spend less money, and therefore mostly lose out in military conflicts.
This is also the potential instability of oligarchic political systems. The fact is that
when a timocracy, having such a property as courage, always resorts to the use of
force in the event of a danger of sovereign power, the oligarchy “loosened by
wealth” can never and will not fully defend its interests [2,p -343].

Interestingly, among all distorted forms of political systems for Plato, only
tyranny is worse than democracy, it is clear that tyranny arises from democracy [2,
p -350]. Democracy is such a system of realization of political power, when the
poor, expelling or destroying their opponents have won, equalize all civil rights and
tenure in public posts [206; 344]. At first glance, it seems that such a political
system is the most fair and free. However, it forms a rather specific political culture
that neglects the laws and rejects any charity, raising to the rank of the highest
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value exclusively the friendship of the crowd. From this crowd and there is a tyrant.
Tyrant, - writes Plato, - is a protege of the people [2, p - 354].

Continuing the Platonic tradition, Aristotle (384-322 BC), begins his “Politica”
from the fact that he proposes to distinguish two criteria that allow us to
distinguish between states and, accordingly, political systems. The first of these
criteria relates to the nature of the goals for which the political system functions,
and the second to the direct form of power to which society obeys [3, p. -455].
Aristotle recognizes the first of them as correct, and the second - as erroneous:
“when one person, or several people, or the majority are guided by the common
good, such types of government should be considered correct, and others
deviations” [3, p. -457]. Due to the fact that, according to Aristotle, the purpose of
the functioning of the political system is the "happy life of all citizens" [3, p. -460].

The next thinker who proposed his own approach to the analysis of types of
political systems is Thomas Hobbes (1588-1679). The political system is presented
to them as a form of state that synthesizes in itself the forms of government,
political regime and form of government. Internal integration of the political
community and the establishment of certain laws that are recognized by all its
members leads to the formation of such an element of the political system as a
state. In total, Hobbes describes three possible types of distribution of supreme
political power: power belongs to one person, or a group of people. However, in
the latter case, the right to take part in the implementation of political activity can
have either all, without exception, or only a certain group of persons. Thus, we get
three types of political systems, as Hobbes sees them: monarchy, democracy and
aristocracy [4, p -209].

The continuation and criticism of the political theory of T. Hobbes in the
context of the classification of political systems was the teaching of John Locke. In
the political and legal concept of J. Locke (1632-1704), in particular, in the second
book of the treatise On State Government (1690) the concept of "political society"
was introduced [5, p. -147], which, according to J. Locke, is created with a threefold
purpose: a) establishing uniform and obligatory laws for all members of society,
b) establishing the institution of refereeing, c) legitimizing and ensuring military
influence in cases of violation of legal and political norms [6, p. -72-73]. Considering
the goals and mode of operation of a political society, J. Locke concludes that a
necessary condition for its existence is the presence of specific subjects of
government. The totality of these subjects of political power can be defined by the
concept of "state" ("commonwealth").

The author of the following thorough classification of political systems was
Charles Louis Montesquieu (1689-1755). The concept of a political system can
actually be presented as a way of legitimate influence of political power on society,
which he defines in his work “On the Spirit of Laws” with the term “mode of
government”. In total, he considers three main forms of government: the republic,
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the monarchy and despotism, which should be investigated considering the
conditions that influenced their occurrence [7. p -157]. He tries to identify
typological features within everyone of the political systems considered by him.

So, speaking of the republic, he identifies two possible types of realization of
political power: democracy (when power belongs to the whole people) and
aristocracy (when the supreme power is concentrated in the hands of a part of the
people). Each of these types corresponds to a certain political and legal structure
with an aggregate of several specific political institutions or elements of the
political system.

For a monarchy, the main laws are those that determine the right of a part of
a nation to issue laws and monitor their observance. However, C. Montesquieu
notes that it will be the higher; the closer it will be to democracy, that is, the more
people will be guaranteed the right to participate in the political decision-making
process [8. p-736].

And finally, in the case of despotic political systems, everything happens, at
first glance, just as with the monarchy — one rules. With only a striking difference,
which gives us sufficient legal, theoretical and methodological grounds for
distinguishing them as a separate systemic type, any laws other than the ruler’s
own will do not limit the despotic power in these political systems.

Thus, C. Montesquieu is trying to provide the most complete classification of
political systems, including the content of this concept, the method of exercising
political power in society, the presence of certain political institutions and
structural and functional links between them, the nature of the legal framework of
political processes, the type of political culture , prevails in society, the principles
of government and the nature of government. At the same time, it is important to
note that the power in the political system Montesquieu regarded as one that
should control not only social life, but also itself.

So, as we can see from the example of this short historically - philosophical
analysis, depending on the dominance of which components or main features of
the political system the thinkers mentioned by us noted, their classification political
science matrix, which they received in the course of their research, changed
accordingly.

Modern society has a complex system of social institutions and norms,
according to which state-power relations are realized. Knowing them is of great
theoretical and practical importance. Accordingly, the problems of the political
system of society, its structure, functions, and typology are always relevant from
the point of view of the development of any state.

Today, the political system is often defined as "a set of three interacting
subsystems: institutional, informational-communicative, and regulatory -
regulatory." The institutional subsystem includes such institutions as the state,
political parties, interest groups. The informational - communicative subsystem
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establishes the connection between the institutions of the political system.
Regulatory subsystem forms a variety of norms that determine the behavior of
people in political life [9]*This is a philosophical and sociological definition of a
political system.

Close to the concept of "political system" is the concept of "political
organization of society" as a combination of state, political and other public
organizations, which are a form of expression of political relations in society. At
the same time, the state is recognized as the main element of the political system
and political organization of society. The political system is more complex in
structure and content than a political organization.

The political organization by its purpose is a structural component of the
political system, its foundation, the fact that it provides the political system with
qualitative certainty. This is the organizational basis of the political system of
society, which unites the political system into a whole organism, is its
organizational mechanism, so to speak. In the end, in the political system as a
whole, the political organization of society is its main structural component, which
does not cover the entire political system, which, in addition to the political
organization, includes other important elements, in particular, the political regime,
electoral and referendum institutions, rights and human freedoms and the like. The
political organization of society is a kind of management mechanism, with the help
of which political power is exercised, a formalized political system and its
institutions are activated.

If we compare, correlate, the state and society, the state as a whole acts as a
political organization of society. This is explained by the fact that the need for a
state-political structure of society is due to the need to harmonize and protect the
interests of both individual and public, the management of society, the
coordination of its life activity. It is from this point of view that the state is the
political organization of society. In the narrow sense, the state is the political
system of society.

The problem of the relationship of the state, the individual and society is
connected precisely with the political organization of society, with the question of
the place and role of the state init. From this point of view, the study of the political
organization of society as a result of interaction (struggle, cooperation,
compromise) of the main political forces of society allows the most accurate
determination of the role and place of the state in the system of political
organization, the nature of its relations with society, including the nature of
relations between citizens and the state.

In a broad sense, the political organization of society acts as its political
system, in which the state plays the role of the nucleus, around which a complex
of non-state political organizations and institutions (state, professional, religious,

*’Look.:PoliticalsystemofUkraine: specialfeatures, trendsofdevelopment. - K., 1998. - P. 8-9.
58



JURISPRUDENCE IN THE MODERN INFORMATION SPACE

etc.) is formed. Through this structure of the political system of society and the
corresponding relations, the political will of the people is shaped. People exercise
their constituent function in the formation of state power and legislative
legislation on the adoption of laws by the mechanism.

The political system of a society and its political organization is a model of the
political structure of society, which has an officially public character,
corresponding legislative consolidation for the Constitution, laws, and other
normative acts. This means that each state is characterized by a certain legalized
political system.

Today more than 200 countries in the world and they all have a unique history
of development, characterized by different state-political structures. At the same
time, individual groups of countries have certain similar features of their political
systems, according to which they can be combined to an appropriate degree. The
criteria for unification, as a rule, are formational (historical stages of development
of countries), socio-economic (level of economic development of a country,
dominant social forces), organizational and political (level of development of
forms of state-political arrangement), etc.

In particular, the following types of political systems are conventionally
classified according to the level of socio-economic development: the political
system of a highly developed bourgeois society; the political system of middle-level
bourgeois society; political system of transforming countries; political system of
developing countries [120].

In my opinion, this is not a combination of political systems, but societies,
because there is no main element of any political system - the nature of political
power and the method of its implementation, that is, what defines the essence of
politics and its purpose. And on this basis, the political system in its legalized,
institutional form in the societies mentioned above can be of the same type.

So, political systems as a political-legal or state-political phenomen can be
classified according to certain types only depending on the nature of political
power and the method of its implementation. On this basis, political systems of a
democratic, authoritarian and totalitarian type differ. Sometimes they also add a
constitutional type of political system. The countries with constitutional political
systems include the USA, England, Canada, Australia, and the countries with liberal
democratic political systems - France, Germany, Italy [9]*°.

As a generic notion, the political system of society includes the most
common features and characteristics inherent in all, without exception, specific
political systems that exist within various socio-economic formations.

8 ook.:Melnik V. A. PoliticalScience. - Minsk, 1996. - p. 139-140.

*Look .: Political system of Ukraine: special features, trends of development. - p. 10.
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The democratic type of the political system as a certain institutional system
includes its modifications; at the constitutional level, it is fixed: the democratic
form of government (parliamentarism, separation of powers, wide participation of
the population in the formation of power, government decision-making); multi-
party system, freedom of activity of other public organizations, a wide range of
rights and freedoms of citizens and their guarantees; freedom of information;
public control over the activities of public authorities, especially the media;
recognition and state support of local government.

Democratic type is possible only in a legal state and civil society, in the center
of which is a person, his rights, freedoms, interests. Under a democratic system,
the rule of law prevails, respect for the law, which isimpossible under authoritarian
and totalitarian regimes.

Considering the problems of political systems, it is impossible to circumvent
such a concept as “political regime”, its relation to the concept “political system
of society”. The political regime is directly determined by a certain legal political
system, but in its content does not fully coincide with it, and under certain
conditions, it may be opposite to it. If in a democratically organized society, the
power operates in the legal field of the constitution and laws, properly ensures the
rights and freedoms of citizens, all other democratic principles of society, that is,
the formally established (legal) political system coincides with the real political
regime.

It should be noted that in a legalized political system a non-democratic
political regime can also function. For example, in all Soviet constitutions, an
outwardly democratic political system was proclaimed, but in real life, there was a
rigid, totalitarian system. Consequently, under a constituted, externally
democratic political system, the authorities can establish both an authoritarian and
a totalitarian political regime. For the development of a legal state, it is important
to develop and implement legal mechanisms that could prevent the difference
between the real and the proclaimed political regime. Particular attention should
be paid to a moderate system of checks and balances. Positive experience in this
regard has been gained in the USA. Thus, in some states there is an effective
mechanism of protection against the arbitrariness of judges, the executive branch
is divided into several levels of authority. In the end, the real political regime is
determined by the nature of the interaction of all components of the political
system; it is @ way of obtaining, exercising and maintaining political power, that is,
again democratic, authoritarian or totalitarian, that is, it’s about the uniformity of
classification of political systems and political regimes, not about their coincidence
in each specific case at a certain historical stage, in a particular country. In other
words, only common characteristics of similar political systems and political
regimes coincide.
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Thus, the characteristic of a constitutionally legalized political system in real
life may not coincide with the current political regime, or the latter deviates a
certain degree from it towards the authoritarian or totalitarian regime, depending
on the specific method of exercising power.

As for the legalized authoritarian or totalitarian political systems, they always
coincide with the current political regime, since it is impossible to assume that a
democratic regime operates under the constituted totalitarian system. But, the
nature of the political regime is determined primarily by the official political
system, the mechanism for organizing political power. So, the not quite perfect
separation of state power and the mechanism of checks and balances lead to
confrontation between the legislative and executive branches of government,
complicate the political situation in the state, and destabilize society.

The nature of the political regime is directly related to the level of political
structuring of society, primarily of state power. Political unstructured negatively
affects the functioning of the political system, the exercise of state power,
intensifies the contradictions between the legislative and executive branches of
government. Political systems (regimes) of an authoritarian type are characterized
by the unlimited power of one person or a narrow group of people. Their main
features are: legalized liquidation or substantial restriction of the democratic rights
and freedoms of citizens; prohibition of individual or all opposition parties and
other public organizations; restrictions on the election of public authorities; the
transformation of parliament into a decorative body; merging the ruling party with
the state apparatus; ban on opposition press; the use of uniformed state structures
and coercive methods for combating opponents of the regime.

If, under an authoritarian political regime, certain representative institutions
are involved in government, this is usually based on a large bureaucratic and police
apparatus, based on a coercive character.

At the same time, to characterize authoritarian political systems only from the
negative side is not entirely objective from the point of view of the development
of society as a whole, since most of its history, mankind has developed precisely in
this type of political systems. Authoritarianism, as a rule, was a form of power
organization inherent in pre-industrial society. But even today, authoritarian
political regimes exist in a number of countries in Asia, Africa, and Latin America.
Their formation is justified by the need for national liberation and rebirth.
Authoritarian rulers achieve their recognition not only by force, but also with the
help of the so-called charismatic image of their legitimacy, that is, due to their
personal qualities. For a relatively short period, the authoritarian government is
able to ensure public order, reorganize social structures, and carry out political and
economic reforms. However, it should be borne in mind that today authoritarian
political systems are, as a rule, transitional in nature, evolving to either a
democratic form of government or totalitarianism.
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Political systems (regimes) of the totalitarian type are characterized by total
state control over society and the individual. Their generalized features are:
absolute restriction of the rights and freedoms of citizens; the formation of state
power at all levels by appointment from above; de facto recognition of the
principle of separation of powers; the presence of only one ruling party headed by
the leader; the imposition on all members of society of a single ideology that
penetrates into all forms of public and private life; state-organized terror and
violence, the dominance of repressive (power) structures that persecute everyone
who is counted among the enemies of the regime. The totalitarian political system
is an authoritarian system in its extreme antisocial, aggressive forms.

The concept of "totalitarianism" (all-pervasive, all-encompassing) was
proposed by the Italian philosophers J. Amendola and P. Tabet to characterize the
fascist regime of Mussolini. Ideas of complete subordination of man to the state
have deep historical roots, but as a real political system, totalitarianism became
possible at the industrial stage of development of society, with the emergence of
monopolies and their merging with the state, the spread of collectivist
consciousness.

Historical experience shows that the totalitarian regime arises, as a rule, in
conditions where the country is faced with exceptional tasks, which require
extraordinary mobilization and concentration of efforts of the whole society,
which supports this regime and shows readiness victims. The tendency towards
totalitarian ideology and such a political regime increases during periods of socio-
economic crises, accompanied by the impoverishment of large masses of people.
It was under such conditions that totalitarian political systems arose. The danger
of establishing totalitarianism in Ukraine, based onits real economic condition, has
not been overcome.

Sometimes they point to certain rational elements of totalitarian regimes (for
example, mobilization in crisis or military periods). However, totalitarianism in any
form, if it restricts the rights and freedoms of people, degrades human dignity,
leads to mass impoverishment, and cannot be justified. Totalitarianism destroys
the motivational side of human activity, inevitably causes stagnation and
regression, which ultimately leads to the collapse of all totalitarian systems.
SoitwaswithfascistltalyandGermany.

The types of political regimes are considered - these are, in my opinion, their
main types, classified according to certain common features. There are many
modifications of political regimes that do not fit into their classic types. The
political regime as a way of exercising power always deviates from the constituted
political system. These deviations in real life can acquire different content
depending on certain circumstances of an objective and subjective nature,
including the personal qualities of the highest officials of the state. However, the
most important thing that determines the democratic nature of a political regime
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is the degree of maturity of civil society, the development of the institutions of the
rule of l[aw state.

In real life, between these extreme types of political systems (regimes) there
are always intermediate forms, one way or another, to one of these types. Today
in the world in a number of countries there are precisely such political systems
inherent in transitional societies, societies that are transforming, making the
transition from one socio-economic system to another, from one type of state-
political system to another. Political systems of transitional types are
characterized, as a rule, by the weakness of all political institutions, the loss by
social groups of the wusual ideological and political orientations, the
underdeveloped state-legal institutions and mechanisms, and the like.

It should be noted that in every society there are numerous supporters of
both paths, but it is impossible to walk in two ways at the same time, it must be
determined. What are the reasons for this choice? It is known that developed
societies depend on the degree of freedom, the initiative of its members. From the
primitive communities ruled by the leaders, through slavery and despotism, people
gradually went to democracy, where everyone, choosing their life path, also
determined the development of society.

The civilization of the East, almost unchanged since the times of ancient China
and India, is characterized by a monocracy of power, and in the family - by the
dominance of the elders. As a result, blind obedience to the owners condemned
this civilization to collapse. But the dynamic civilization of the West won. She began
to emerge in northwestern Europe, in which the feudal lords could not conquer
the city and were forced to enter into agreements with them. There was a
polycracy of power - the germ of democracy and the free market. Later, all of
Europe, the states of immigrants from it, and now - most of the countries of the
world came to this. But Asia has adopted some European values. The power of the
feudal lords changed by oligarchy - a hybrid of democracy and despotism, free
enterprise and monopolies.

Eastern Europe was a transitional zone. Russia's centuries-old race for Europe
was not a success. Peter |, destroying the polycracy of power, created the Asian
military-bureaucratic empire, but with European refinement, which preserved
Russia's backwardness for centuries. The Bolsheviks, in turn, eliminated the
polycracy of power, which arose from the reforms of Alexander II.

Marxism in Europe gave birth to social democracy and so-called Swedish
socialism, and in the East, the totalitarian system of Stalin and Mao - the power of
the partocracy.

The mentality of Europeans is due to the fact that the democracy of the West
means a constant change of leaders, primarily unsuccessful ones. When conditions
and circumstances change, political parties propose, and voters change even the
most prominent leaders, such as de Gaulle, Churchill, Thatcher, Kohl. They were
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forced to resign in the prime of their leadership abilities. However, under the
conditions of the Asian monocracy, the masses are essentially excluded from the
choice, and a certain part of the elite is a profitable, manageable and not very
experienced leader.

The mentality of this or that nation (nation) has been formed for centuries,
and therefore neglect of this important factor in the development of the state, the
transformation of its institutions, the formation of a new political system will lead
to negative phenomena, slow down progress, stimulate nostalgia for authoritarian
or totalitarian social institutions.

We considered some general methodological problems of a politic system (its
concept, content, typology, correlation with the concepts of "political
organization of society", "political regime"). However, the elucidation of the
essence of such a complex social phenomenon as a political system will not be
complete without the study of the components of the political system — its
structure, functions, and legal basis.

In general terms, the structure of a political system is a combination of its
components, an internal structure. In modern scientific literature, and these are
mainly philosophical sources, there are different views on the structure of the
political organization of society. In particular, its structural elements, in addition to
various socio-political institutions, are also considered political relations, labor
collectives, classes, people, family, various forms of public initiative, the media,
various forms of direct democracy, and the like. There are researchers of the
political system, consider political ideas, attitudes, political consciousness, political
ideology, etc., to be the structural elements of the political system. [113]%°.

In my opinion, the political system of a society is a system of a state-organized
society, according to its institutionally legalized (fixed by law). That is, it is in a
certain way a material system with specific material institutions. And the fact that
specific types of political system, corresponding political views, ideas, ideology,
political culture, political consciousness does not exist in isolation from material
institutions does not mean that the latter lose their substance and nature and
become elements of the political system.

Law that is, regulates a political system defined by law by a political-state-legal
concept, which covers a set of relevant political institutions (subjects) with a
certain legal status.

Studying the political system from the point of view of its legal aspect, and it
is more important than its factor, we determine that the structure of the political
system is formed by its components (elements): the legal basis (legal institutions)
the subjects of the political system (state, state bodies); self-protection organs;
political parties; other public organizations, in one way or another, influence the
formation of politics, the mass media, the institutions of the political system proper

3°Look.:Luzan A. A. The political life of society: theoretical issues. - K .: Vishchasckola, 1989. -P. 49-74
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(elections, referendums). If you build an internal hierarchy of the political system
(structure), it will look like this: legal basis (Constitution, laws) - elections,
referendum - state (state bodies) - local governments - political parties - other
public organizations that participate in political life - the media.

The proposed structure is a framework model of a political system. It
incorporates a legislatively defined mechanism for the interaction of all its
components. If we add to it specific political and legal relations that are forming
within it, that is, concrete actions and decisions of the authorities, we will get one
type or another, a modification of this or that type of political regime. It should also
be noted that the legal basis of the political system in its internal structure plays
the role of a specific foundation on which the specific structure (subjects,
institutions) of this system is formed.

The basis of the legal foundation of the political system is the Constitution
(Fundamental Law) of the country. The Constitution is, so to speak, a framework
document of the political system, in which the fundamentals of the constitutional
order are defined, and, in fact, the political system, since a certain constitutional
order is the main content of the political system. In addition to the basic principles
of government, (form of government, the principle of separation of powers, self-
government, etc.). The constitution regulates in general terms the activities of
specific subjects and institutions of the political system.

In addition to constitutional regulation, each subject and institution of the
political system has a certain legal status, enshrined in the current legislation, in a
particular system. Legislative acts are direct political and legal regulations. But, the
political system lives and acts on the basis of the general legal system of society,
which regulates all spheres of its life activity, for we are unlikely to find any of them
that did not have a political and legal aspect.

Thus, the social sphere has not only a special political character, influencing
the activities of political institutions. It can play a crucial role in the formation of
the political system itself. This also applies to the economic sphere. It should be
noted that the socio-economic basis of a democratic political system is a market
economy based on free enterprise and fair competition. Historical experience
proves that the processes of formation of market economic relations and the
democratic foundations of the political system are always parallel.

Having found out in general terms what is the structure of the political system,
one should analyze the functions that it performs. First of all, it is necessary to
determine why these functions should be implemented. The answer to this
question lies in the plane of the relationship between the concepts of "political
system of society" and "society". To begin with, the phrase "political system of
society" indicates that the concept of "society" is broader than its political system.

The society itself forms the political system, forms its core - the state, a certain
state system. So, the political system is a component or subsystem of a more
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general social system - a society that has political, non-state factors other than
political, state-legal institutions. A society is by its nature richer and more complex
a social phenomenon than its political system and political organization. Therefore,
the political system performs certain functions in relation to society as a whole and
its individual subsystems.

What is this feature? It is appropriate to cite the most generalized approach
to defining the functions of a political system, described in the scientific literature,
according to which its functions are: power integration, goal definition,
organizational and regulatory [37]%". The power integration function of the political
system is to integrate, unite into one whole elements of social structure based on
certain ideals and values; the function of defining the goal is to define the goals
and objectives of the political, economic, social and cultural development of
society; organizational - in the mobilization of human, material and spiritual
resources to achieve the goals that society sets itself; regulatory - in ensuring public
recognition of politics and government, the appropriateness of political decisions,
the activities of political institutions.

Of course, a classification is given of the functions of a political system, mostly
of a philosophical nature, has the right to exist, since it contributes to a deeper
understanding of the political system and its purpose. But, since we have come to
the conclusion that the political system of society is a legalized, legislatively
institutional system, the most important meaning of which is political, state and
legal, then it is advisable to approach the definition of its functions from more
formalized positions.

| single out two main groups of functions of the political system: the general
functions that the political system performs as a whole (here we can take as a basis
and their classification above), and the features of the functions that individual
subjects and institutions of the political system perform. The first group of
functions, in our opinion, belongs to the regulatory function (inits broadest sense).

Other, more specific, functions of the political system are the functions of the
state. We observe and state that in different historical epochs and periods scholars
and politicians gave a different definition of the state, based on the political
circumstances that were observed to specific states of the time. Even if it is sparse,
to look schematically into the historical past, it can be stated that the
understanding of the state by ancient philosophers, scientists and the Middle Ages,
and the new time is the process of intellectual immersion in such a complex
phenomenon as a state [V. Sirenko 5]. The starting position here should be that the
state is an instrument of society, its main element (core).

First, the state can be viewed as the main component of the political system,
that is, in relation to other elements of the structure of the political system (local
governments, political parties, other public organizations). Secondly, the state can

3Look.:Burlatsky F. M., Galkin A. A. Modern Leviathan. - M .: Thought, 1985. - P. 31-32.
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be considered as a separate, relatively independent system, which has its own
internal structure. In relation to other structural elements of the political system,
that is, self-government bodies and public organizations, their connections are
determined by the functional role of the state as an integrating factor of society.
Society through the state, its legislative body determines the legal status of public
organizations, including political parties, ensures their activities. On the other
hand, political parties with a certain electoral system play a crucial role in the
formation of government and state bodies. In relation to self-government bodies,
the state, through the legislative body, not only determines their legal status, but
also delegates to them their authority, controls their implementation within the
boundaries of the constitution and current legislation.

So, the state is the main subject of the political system of society, in fact, its
political organization. This predetermines the peculiarities of its legal status, which
covers the dominant part of the public law regulation of public relations. One of
the peculiarities lies in the fact that the state as a subject of the political system
determines the legal status of other subjects (and institutions) of this system. The
basis of the legal status of the state, of course, the constitution - the basic law of
the state. The legal status of the state is also determined by other legislative acts
regulating the activities of relevant government bodies.

The state has a relatively independent (functional) character in relation to
society, which forms a state to ensure various kinds of individual, group and
common interests, that is relatively independent in relation to the state. A society
is hard to imagine without a state, just as the latter cannot be imagined without a
society. Itisin this that the moment of their unity in a single organism, in an integral
system, manifests itself. So, the state as a structure of the relevant bodies is a
scientific concept that gives an idea about a certain state structure of society. In
real life, a state is a society (in a certain country), and a society is in a certain state.

Its functions are socio-economic, cultural, purely legal, related to state
coercion, maintaining public order and security, legal proceedings, defense,
foreign policy, that is, functions that are assigned to certain state structures. As for
self-government bodies, these are, in fact, also state functions of local (regional)
importance, but delegated for implementation to territorial communities and their
self-governing bodies. As for political parties, these are functions of revealing the
political will of citizens, involving them in political activities, and participating in the
formation of state bodies (political power).

Thus, the internal deep meaning of the political system, its essence is
determined by social factors, the need for political self-organization of society,
coordination of efforts to protect the interests of specific members, individual
social groups and society as a whole. Each component of the political system also
has a certain social and, finally, political and legal content, corresponding social
orientation and functions.
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Chapter s

Legal Consciousness and its Role in the Process of
Innovative Development of Society under the Conditions of
Informatization

The activity, which relates to the development and implementation of
the newest technologies, the production and sale of new products created as
a result of scientific and technological progress, occupies a significant place in
the development of modern society. The issue is that an innovative
development of society as a system of social relations, which promotes an
increasing the standard of living of a person and society in general, with the
help of innovations, provides competitiveness on the market and in interstate
relations, increases the efficiency of implemented reforms in various spheres
of public life. At the same time, the innovative development of society is a
complex and long-term process that requires complex regulation through the
combination of various social regulators and the obligatory participation of the
state. Under such conditions, the main theoretical aspect is the formation and
application in the process of scientific knowledge of a new strategy of study of
the law, based on the provisions of the classical types of legal consciousness,
and which allows us to justify a set of modern legal regulations, which are
based on the idea of the law as a human-dimensional phenomenon that is an
integral element of the modern sociocultural system.

Under the conditions of informatization and globalization of the world,
integration into the world and European space is an important direction of
Ukraine's development. This leads to the transition to a new digital model of
interaction of public administration subjects with citizens and legal entities,
which affects the system of the law, forms of social communication, the
newest social relations, and therefore the legal awareness, legal culture, and
legal dimension in general. That is, the main factors that currently actively
influence on the innovative development of society are, firstly,
informatization, which is directly related to the idea of '"technological
innovations" and is characterized by the implementation of communications
necessary for exchange of information resources at a considerable rate and in
an unlimited amount, and secondly, globalization, which involves the
interpenetration and interaction of different societies, states and non-state
entities in the spheres of economy, politics, culture, etc., as well as the
development of common standards and contradictory localization process
that is impossible without territorial and corporate resources concentration.
At the same time, along with positive tendencies, informatization, which is a
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product of innovation development, still causes a lot of additional problems.
Since the exchange of information in the above-mentioned parameters allows
to accelerate scientific activities and innovative processes, however, the
uncontrollability of information flows threatens the security of the individual
and the whole society. Speaking about globalization, together with facilitation
it can also hinder the development of technologies, generate information and
technological wars, the growth of inequality among subjects of information
relations, and influence the changes in innovation policy. Such changes in the
direction of the development of the state and society require a scientific
understanding of theoretical, normative and social factors of transformation
of legal reality, as well as the need to find new criteria for the implementation
of legal regulation and the provision of world law and order.

In many respects, the development of society in the technological sphere
is conditioned by the development of social consciousness the lagel
awareness. In other words, it is important which technologies the society is
ready to accept, which technologies are popular in society, which ones it
stands against. In fact, public consciousness is a very delicate matter that
reflects not only the material but also the spiritual needs of society, which, in
turn, also affect technological development. In this case, legal communication
is important, which should be understood not only as an abstract concept, but
also as a practical sphere of coordination of interaction (through behavior) of
people in a legal and communicative society [1, p. 117]. Considering the
innovative development of society under conditions of informatization as a
way of social systems functioning, in which tendencies of introduction of new
ideas, technologies, norms and values in all spheres of society prevail over
opposite tendencies of preservation of the existing state [2, p. 15-16], one can
ascertain that innovative activity on the scale of interests of both separate
individuals and society as well as the state as a whole serves the solution of
numerous social problems, in particular moral and ethical ones. Indeed, in an
innovative society, a person is not simply an "economic person", which refers
to a complex of economic functions and roles that determine the rational
behavior of a person in an industrial type of economy, but a multifaceted
personality that acts as a decisive factor and the main resource of an innovative
society [3, p. 57].

Investigating the issue of innovative development of society, special
attention should be paid to the problems of legal regulation of social relations
in this field due to the fact that the settlement of such relations is now
provided through legal means, but in the most states they are insufficient,
chaotic and inconsistent in legal regulation. The main gap is the lack of a
systematic approach to understanding the nature and structure of the subject
of legal regulation, the total volume of organized relations. Although, given
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the fact that in the economic and legal scientific literature the innovative
activity as a concept is usually associated with business processes and
entrepreneurship, the innovative development of society is a logical and
justified complex object of legal regulation and it has a number of
characteristics:

-itis an element of the social development of society, which at the present
stage of development is perceived not only as a part, but also as an important
essential characteristic of social development;

- it is a system of social relations that are connected with the creation of
conditions, the development and practical implementation of new knowledge,
that is, relations arising from innovations and in order to create conditions for
the development and practical implementation of innovations;

- it reflects the system of relations not only at the level of individual
subjects of innovation activity, but also at the level of the whole society, state
policy, because it includes both microeconomic and macroeconomic levels;

- it has specific goals for the development of a certain sphere of public life
(raising the living standards of the population, ensuring the competitiveness
of enterprises at all levels of entrepreneurial activity and the competitiveness
of the state in international relations; solving environmental, demographic,
food, medical and other social problems; promoting the efficiency of reforms
and state transformations etc).

The above-mentioned law-making problems arise from the problems of
jurisprudence as a science, and, first of all, the theory of state and law, since at
the present time the whole set of social relations in the field of innovative
development of society remains poorly investigated and not generalized; their
systemic laws as the subject of legal regulation are not developed; the
correlation between the processes of formation of the state innovation policy
and the legal regulation of innovation relations is not established; common
terminological apparatus, principles and basis of legal regulation are not
defined, as well as identical recommendations on the formation of a legal and
regulatory framework. That is, the change in the vector of modern
development of society, which undoubtedly affects the transformation of
state and legal institutions, causes the necessity to consider this category in
the aspect of the basic types of legal consciousness and its role in the
processes of globalization and informatization. Since a detailed research and
study of state and legal regularities, as well as the determination of the mutual
influence and interdependence of legal awareness and innovative
development of society under modern conditions are one of the main tasks of
national legal science.

Of course, considering law as a sociocultural phenomenon under the
conditions of informatization and innovative development of society is a
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complex and multidimensional problem, the solution of which is impossible
without the use of an interdisciplinary approach in the process of knowledge
and understanding of law, and also without taking into account the influence
of subjective factors on social phenomena. That is why the appeal to the
achievements of both national and foreign sociological and philosophical and
legal thought is important. In particular, the theoretical basis of this research
was the works of V. Belyakov, G. Berman, B. Bondarenko, V. Dozortsev, O.
Kolodiy, K.-H. Ladeur, S. Onopriyenko, Yu. Ostapenko, T. Parsons, A.-M.
Slaughter, O. Tikhomirov, G. Teubner, E. Toffler, I. Shopina, N. Yakushev etc.
After all, the generalized scientific conclusions of these scientists prove that
the modern development of the theory of methodology of law cognition in the
process of innovative society formation is far ahead of the level of readiness
of the law-enforcement sphere to practical legal manipulation with these legal
phenomena and, in turn, constitute the basis for finding new ways in the
development of the legal mechanism of regulation of social relations under the
conditions of globalization and informatization. The research of scholars
formed the basis for the analysis of existing scientific concepts of legal
consciousness, ascertaining their significance in the process of legal regulation
of innovation and information relations, as well as revealing the objective
regularities of the transformation of Ukrainian society in the aspect of its
informatization and modern tendencies of the development of the legal
system of Ukraine under the conditions of globalization.

Scientific developments of the theorists of law have repeatedly argued
that the law, serving as the guarantor of the stability of social development,
represents not only one of the most important elements of contemporary
social life, but also a complex social formation of worldview significance.
Despite of the fact that in the history of philosophical and legal thought the
concept of law has already acquired the relevant characteristics, the scientific
interest in its cognition not only does not disappear, but also constantly grows.
And the task of understanding of the essence of law remain relevant today.
This is primarily due to the complexity and multiplicity of the law as a
sociocultural phenomenon, in the research of which there is always the
prospect of finding new sides and qualities of the law, for example, the law as
a value relation, and as a consequence, the development of new approaches
to the interpretation of its understanding. The opportunities for spreading and
deepening legal knowledge particularly increase in the general methodological
movement that arose in the philosophy of the XX century, namely: the
transition from the classical to the neoclassical and further to the post-classical
stage. A characteristic feature of the last stage is methodological pluralism,
which today can be regarded as the main direction of the development of the
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methodology of law. The possibility of a real and consistent updating of the
interpretation of the law appears within the limits of this direction.

The growth of the interest of scholars in cognition of law is also due to
the transition of modern society into a qualitatively new information state,
which implies other characteristics of the law and the legal reality. The
emergence of new sociocultural conditions of existence of society, along with
accumulated numerous data on non-positive manifestations of the law, cause
a necessity in concretization of the concept of law, for example, the spreading
of the structure of subjects of rule-making through "independent
administrative authorities", whose recommendations are obligatory in certain
areas of social life, foresees clarification of their role and place in the structure
of all subjects of law-making activity, determination of the legal status of the
results of their "legislative" activities. Due to the fact that new subjects of
rulemaking are subjects of civil society, and not public authorities, it is
expedient to analyze their activity not from the point of view of the specifics
of the political and legal system, but taking into account the peculiarities of the
sociocultural reality of a definite community of citizens.

Herein, first of all, it should be noted that the modern world is an epoch
of an information society that is developing in an innovative way, the main
characteristic of which is globalization that undoubtedly affects the legal
reality of both individual states and the world as a whole. Surely, as a result of
globalization, the social world is experiencing the pressure of various, quite
often opposite to each other technical and psychological forces
(computerization of information flows, the Internet, intensification of labor,
"syndrome of chronic fatigue"), which constantly destroy its traditional
foundations. Trying to refrain from self-destruction, the modern world creates
additional mechanisms of social and legal regulation through the adoption of
new laws, which leads to a sharp increase in the regulatory body.

A quantitative increase in prescriptions of law is necessarily accompanied
by the emergence of new branches of law, which pretend to their own subject
of legal regulation. And this, in turn, leads to the systematization of positive
law and, consequently, its fragmentation: sometimes a legal object of
cognition valuable for perception experiences a disintegration into numerous
fragments. As a result, the preservation of the general ideas of this different
regulatory body in consciousness of one person becomes impossible as, in fact,
the use of such ideas in everyday life. A pattern of images of individual aspects
of the existence of mankind replaces a single and integral legal picture of the
world, which inevitably leads to the mosaic of legal consciousness and legal
culture of a modern human.

Realizing the negative effects of the quantitative growth of statutory
documents, world society tries to order a regulatory body by computerization
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of legal information [4, p. 27-35]. However, as practice shows, it is
implemented by bringing law to the level of the usual information flow, which
may include, for example, economic statistics and other data that can be
mathematically processed. The classification of normative information takes
place according to formal features and key words. And this foresees the
implementation of a mechanical extra-valuable approach to a legal object.
Legal information obtained as a result of computerization will be mainly the
result of a search operation conducted in accordance with the laws of
mathematical logic, in some cases it will be a result of legal qualification, and
sometimes it will be represented by an act of legal cognition or an act of legal
judgment, which reflects a certain value and legal content. This is probably one
of the main paradoxes of the modern law: the greater the regulatory body is,
the more means of its processing and classification there are, and there is the
less law as an effective regulator of social relations, which has a certain
semantic meaning.

Modern progressive changes in social life inevitably lead to the emergence
of "a new human" - a numeric human, whose intellectual ability is limited by
sign and digital symbols, which, accordingly, affects the reduction of spiritual
and creative orientation. And as a result, there is a sharp decrease of the level
of legal thinking of a modern human, as sociologists and anthropologists warn
of [5, p- 38-40].

At present, technical, mechanical character of the influence on society,
its social relations and structures manifests in the action of law. The law under
such conditions comes to a so-called regulating machine, "stamping"
monotonous legal forms with a various material of human behavior. The law is
transformed into lawmaking, into a certain technical and legal unit, mainly the
forming order, designed in particular to adequately formalize the decision of
business problems.

The analysis of tendencies in the development of legal reality suggests
that one more result of the globalization of the modern world is the creation
of various international unions and associations on the basis of uniformization
of legal reality. For example, one of the most important conditions for the
entry of new states into the European Union or the Council of Europe is the
standardization of their legal systems and, consequently, the phased
abandonment of national peculiarities of the legal life of separate states-
nations. National law is less and less paid attention to. This means that the law,
according to the will of lawyers, theorists and practitioners, "tends" to seek
universal schemes that embody the "highest" achievements of the human
mind, but as a rule, not taking into account the peculiarities of a particular
cultural and historical process of development of separate peoples. Everything
that is global, universal will always be impersonal. Everything has a detrimental
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effect on legal reality, since the law is regulated not by impersonal relations,
but by the relations between people of particular nations.

However, in this context it should be noted that in countries with
common or rather close cultural and historical norms, the standardization
process can have successful results, although, where there are essentially
different sociocultural phenomena, uniformization involves the rejection of
own legal system and the establishment of absolute legal ideas, and this, as a
rule, negatively affects the formation of law and order.

It is considered necessary among the directions of development of
modern legal reality to distinguish the tendency that is aimed at establishment
of a completely different hierarchy of legal norms, in comparison with the one,
in which the life of previous generations took place. Historically formed types
of legal awareness and legal consciousness are destroyed. Therefore,
especially acute in the context of the formation of an information society and
its innovative component appears the necessity of justifying the law as a
sociocultural phenomenon. After all, agreeing with the opinion of B.
Bondarenko, it should be noted that the law, having a social character, is
considered as a means of regulation of social relations thanks to its application
by judges and officials to specific life situations (so-called "living law"), that is,
the law recognized by its functioning and direct action in specific social
relations. The subjects, who exersice the law, such as judges and
administrators are recognized as real rulemakers, as they reproduce in their
acts the obligatory standards that have developed in the field of public
environment. This is a sociological type of legal consciousness, which proceeds
from the fact that the law is created in real social life, its fundamental principle
is recognized the interaction of various social subjects in the state-legal sphere,
which causes the necessity of adaptation of the law to the vital needs of
specific individuals through the process of law enforcement [6, p. 96]. Under
such conditions, the understanding of the law can not be reduced only to the
interpretation of those rules, which are fixed on paper and to its identification
with legislation. After all, the law contains the norms of official law, and norms
that are produced in the process of law enforcement. Therefore, it is important
to cognize the law through the prism of law-making and law-enforcement
activities as inseparable processes, the combination of which leads to more
effective use of legal means in the relevant situation and an individual
approach to the implementation of legal norms for effective and balanced
legal regulation of social relations in the information sphere. Indeed, the
formation of institutions and structures of law is now considered as a complex
contradictory process, the peculiarity of which is the understanding that in the
information environment regulation of behavior, which previously belonged to
the competence of global institutions (state-legal organizations), becomes a
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personal issue of autonomous subjects. Social regulation, including legal one,
in this case is caused by two basic principles of the present: pluralism of power
and freedom of choice in order to preserve identity. Considering the first
principle, subjects can be guided by their own goals, only to the extent that
they take into account the interests and needs of other subjects in the course
of their activities. The second principle foresees increased responsibility of
subjects and, first of all, moral and legal one. The main mechanisms of social
regulation here are such activities as self-reflection, self-control and self-
esteem [7, p. 36-37]. And to determine the content of social, in particular, legal
regulation, it is important to understand those goals, assessments, values that
a person places in the basis of his [ her behavior and relationships with other
people, which, in turn, determines the necessity of conducting research of the
state of the spiritual culture of a particular society in a specific and historical
period from which these values, evaluations and ideas are taken.

Such an understanding of recovery of law crisis is consistent with the
cultural and normative concept of the law of an American sociologist and
theorist T. Parsons, according to which the legal connection of subjects is
determined by the priority of cultural values. "The beginning" of the law is not
just an assertion, even in the sense of social waiting, but an identified socio-
cultural assertion. For the emergence of the relationship between the subjects
as "the sum of reciprocity", each of the subjects must correlate his values and
values of another one, and only this way, according to T. Parsons, identified
assertions acquire the qualities and status of assertion of law [8, p. 206]. This
means that in determining the ways of developing or reforming law, it is
important to consider not only social changes in society, but also the content
of the culture of this society and the changes that take place in it.

That is, the study of legal regularities from the position of the integrative
type of legal consciousness, which in our time is at the stage of active
formation and practical development, is relevant. In its essence, this type of
legal consciousness is complex, synthesizing different positions and aspects of
other types of legal consciousness. Given this, it should be noted that the study
of the legal regularities of innovative development of society from the position
of the integrative type of legal consciousness will be the most well-grounded
and complete, since all aspects and features of state-legal phenomena, the
interaction of which mediate legal regularities, will be considered essential and
necessary. In addition, within this type of legal consciousness, pluralism of
understanding of the state-legal categories and the interrelations between
them is possible, which allows to differently consider the state-law regularities
reflecting the relation of the law and legislative act, and maximally reveal their
essence. Since the integrative type of legal consciousness is not constant and
is perpetually forming and expanding, the study of any phenomenon of the
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state-legal sphere in its aspect will reflect the dynamics of the development of
understanding law, which, of course, is a positive factor, since such research
will always correspond to actual social relations and will reflect the modern
level of development of legal science in itself [6, p. 98-99].

In this case, the conclusions of K. Belyakov, S. Onoprienko, |. Shopina
concerning the tasks of the jurists are appropriate. Scientists note that
"significant information and global transformations in society are causing the
constant development and modification of forms of social communication, the
discovery of the latest social relations, which cannot but affect the legal
system, and, consequently, the legal consciousness, legal culture and the legal
dimension in general" [9, p. 8].

According to N. Yakushev, for the purpose of determining the legal regime
of innovation and information relations, the development of entirely new legal
institutions and mechanisms should be considered, which should take into
account both the previous experience of developing theoretical legal concepts
and the specifics of the sphere of legal regulation itself, which generally has no
analogues in the legal consolidation of the relevant legal relations [10, p. 41].
From the point of view of V. Dozortsev, the questions about interpreting the
law must be put more radically, since "information" is not just a new object of
legal regulation, but an object that occupies a central, determining place in the
life of the information society. In this case, it is necessary to take into account
not only new legal mechanisms, but rather the change of the paradigm of legal
thinking and re-thinking of the theoretical foundations of the law in general [4,
p. 31]. After all, the interpretation of the law as a phenomenon, which by its
very nature is a dynamic one, and not a fixed system, allows to understand the
changes inherent in the legal activity of the information civilization of an
innovative type, the reality of which is characterized by "potential
transparency" [11, p. 9]. Therefore, characterizing the law, it is expedient to
separately analyze its content and form.

However, given the position of the integrative type of legal consciousness,
one should not seek a generalized form of the law, since the law is always
imperfect from a certain point of view and requires constant changes.
According to the theory of D. Hall, who in his works tries to create a unified
view of the law through the synthesis of legal norms, legal processes and moral
values, one can conclude that the search for a general approach to
understanding the law is not justified and should be rejected. In the interests
of legal science and practice, one should give preference to pluralistic
approaches to understanding the law, to study various definitions of the law
and to synthesize them within a single approach. There is a point of view
according to which the integrative definition of the law is considered in the
literature as a set of recognized in a certain society and secured by state-legal
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regulation standards of equality and justice, which regulate the competition
and the consent of different wills in their relations with each other [12, p. 311-
316].

In order to function in a situation where the unity of reality is not clear and
indisputable and acquires such fundamental quality as pluralism, the law
requires the effectiveness of legal acts. The solution of certain controversial
issues or problems can no longer occur due to the mechanical application of
general rules to private cases and therefore it is not a random activity, but
rulemaking in each particular case. This activity can be meaningfully described
as a continuous process of law-making concerning the emergence of new
relations and the introduction of new organizations, which, in turn, create an
opportunity for new interconnections. Such rulemaking is simultaneously an
activity that provides support for the legal system and strengthening its
autonomy. This activity protects the system and maintains it in a working
order.

Accordingly, the main function of the law for the innovative development
of society under the conditions of informatization is the continuous activity in
the formation of viable models that regulate certain specific relations between
the subjects. And in order to navigate existing relations between operations
and be able to use existing samples in the process of continuous self-design,
the law can use only its own history - self-identification. It is important that no
unity is foreseen in advance, that is, it (the unity) is not reproduced during the
process. Unlike the hierarchy inherent in traditional systems, such legal system
is "heterarchical", since it does not create a fundamental unity. Rules
generated by such legal system cannot be followed otherwise than in the very
process of their enforcement. There is no absolute beginning in it and there is
no fixed set of rules that would form the basis of the process of self-
preservation and self-reproduction. This means that in the era of expanding
the information space and innovative development of society, the process of
enforcing legal norms is becoming a priority in the law. Such legal system does
not consist of strictly defined components, for example, such as the system of
legislation, private, that is, unauthorized by official positive law legal acts
become its kernel, and legal communications are the basic legal reality [13, p.
117].

This trend of legal evolution was foreseen in the 1970s by an American
futurologist A. Toffler [14, p. 13-23]. In particular, he argued that a significant
number of continuously emerging and fading independent groups would be
forced to make day-to-day decisions, agreed not with the general normative
standards fixed in the laws and other acts of representative bodies or central
executive authorities, but with the internal imperatives of situations involving
groups and their individual members. Any decision will be made only for a
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specific case (ad hoc), it will be unique to the same extent as the situation
itself. A. Toffler called this system of decision-making adhocracy, believing that
it would determine the style of legal life of the information society. According
to A. Toffler, a free agreement will become the basis of intergroup relations, a
layer of professional lawyers will disappear, amateur forms of court
proceedings, arbitration, mediation in disputes will appear, which will provide
more complete opportunities for the protection and realization of the interests
of all groups.

Despite the fact that in this forecast attention is focused not on
meaningful points but on formal and procedural ones, it indicates the most
important thing: the law begins to return to the path of its self-development,
which was broken as a result of the emergence of a legislative act at a certain
stage of social and cultural development of humanity, which sought to bring
the law under control of some unified supreme principle, to integrate it into
the general public, which is controlled by an authoritarian entity — the state.
The return of the law to the path of self-design will undoubtedly lead to the
restoration of the true content of the phenomenon under study.

N. Luhmann and G. Teubner were the first to consider the law as a self-
generating, autopoietic system. Thus, a German philosopher of law G. Teubner
proposed to qualify the law as a system capable of reflection, structured by
internal constraints in the form of a rational argumentation. As an autopoietic
system, the law reproduces itself through the timely differentiation of itself
and something that is not the law. Also, the law, according to G. Teubner,
possesses the procedures for legal comprehension of advanced achievements
in various spheres [15, p. 727-730].

Since in the era of information technologies and innovative development
of society the reality becomes pluralistic, in the context of such a society,
relations in their nature are heterogeneous, complex and initially not
foreseeing any single trivial decisions based on rigid regulations. In this regard,
the hierarchy of sources of the law as an autopoietic system can be
represented as follows: private legal acts are in the center, followed by judicial
practice (including all kinds of arbitration and intermediate courts), and finally,
legislation is situated on the periphery of the legal system. This actualizes one
of the paradigms of the philosophical and anthropological methodology of the
law — the value perception of normative prescriptions. This is evidenced, for
example, by the voluntary fulfillment of the obligations taken on by a legal
subject on the basis of compliance of the content of the law with his ideas of
justice, equality, freedom and other legal ideas. And this means that the
questions of the spiritual and moral content of the law, the inclusion of ideas
about rights and obligations in the cultural and historical context of social life
are being put into the foreground. It is legal regulation of achievements of the
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sciences that arise at the junction of social and economic, humanitarian
knowledge and knowledge in the field of exact sciences most clearly reflect
the cultural and spiritual conditionality of the law as an autopoietic system.
After all, the law cannot disengage from significant and even critical
discoveries in the scientific sphere, since it will seriously violate the legal order.
But the law is not able to incorporate scientific achievements as some kind of
tribute, since such incorporation cannot be neutral from the very beginning.
Unlike other social phenomena, the law has the function of ensuring a stable
and fair order in public life. This means that the law must, without losing its
autonomy, develop its own relation to the intellectual component of modern
society’s life only on the basis of spiritual and moral culture.

Of course, nobody has canceled and cannot cancel the primary role of
laws, but from the point of view of the theory of the autopoietic system, they
do not have suchrole from the very beginning, they become such to the extent
that the judge makes them a part of specific practical decisions. Neither laws
nor other regulations adopted by the competent public authorities form the
core of the legal system, because it is formed only by individual actions, which
either have or do not have specific legal consequences.

In the scientific literature private legal acts include, first of all,
administrative decisions that ensure the effective operation of an enterprise,
pre-contractual disputes, accession agreements, contracts, etc., the sources of
which are neither special laws or codes, nor international conventions or the
traditions of business turnover. In addition, there is a completely independent
sphere of activity in developing regulatory rules for regulating certain public
relations, which can include the so-called international model legal acts
containing international legal acts and principles [16, p. 1].

Among international model legal acts, it is possible to distinguish various
recommendations developed by credible organizations, which are mainly
intended to regulate and protect homogeneous and similar social relations.
Credible organizations include, for example, a Special Commission on the
Development of Recommendations established by the British Trading
Corporation for the Securities, the European Committee for Standardization
(CEN) and the International Organization for Standardization (ISO) [17, p. 54].

The specific features of these and similar organizations are the following:
firstly, representation (i.e. representation of the maximum number of
interests) and, secondly, qualification, professionalism, which ultimately
ensures the credibility and scope of the implementation of the regulatory legal
acts adopted by such organizations. This is due to the fact that independent
credible organizations have arisen and exist at the intersection of two subjects
of the law — the private sector of public life and public authority, and therefore
their activity allows to solve the contradictions between the state and civil
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society to some extent. They are actually state policy conductors, but their
functioning is not based on an administrative principle, and theirright to create
rules that are mandatory for use in the areas of their competence provides a
successful combination of law-making and law enforcement activities.

The practice of applying administrative decisions, the development and
implementation of model legal acts and recommendations created by credible
organizations shows that they are created as rules of conduct intended for use
by members of public relations at their discretion. Such documents do not
require any approval from the state and are intended for application to a
specific contract (agreement), provided that its parties agree to voluntarily
subordinate their relations to such documents and acts, they undergo an
inevitable verification by practice, their practical expediency is proved or
denied. And as a result, professional legal recommendations are not only the
best, the most effective, but also the only acceptable way of behavior in most
areas of social relations. However, the most important in this case is that these
private acts meet the basic legal criterion, which can be represented as the
existence of a certain connection between the two legal centers (the subject
of the law and the subject of the obligation), as well as the interconnection
between the direct creation of legal norms and their specific implementation.

In this context it is necessary to take into account a principal
methodological position expressed by K.-H. Ladeur: "social conventions are
not forms of coordination, which are deprived of a legal nature, but forms of
coordination of inter-organizational generation of interconnected relations,
which should be regarded as normative (legal) phenomena" [11, p. 19].
Regulations created in such a way meet all the formal requirements that are
imposed on the legal norms: general acceptance, credibility (authority),
specificity of the content, etc. The parties, taking on a voluntary commitment
to comply with the relevant rules, bind themselves with the legal
consequences and simultaneously legalize the norms they follow. In addition,
the violation of these rules leads to the emergence of sanctions, including
court cases, which are used "on their own", for example, by the intermediate
court.

Thus, in the era of information technologies and innovative development
of society, the inherent characteristic of which is pluralism, when each citizen
can choose which system of values to be guided by in a given situation, some
manifestations of the modern law can be described as manifestations of the
"soft law". This is caused by the formation of a new trend and legal evolution,
the content of which is the "lodgement" of decisions independent of state
structures by legal force. Legal relations between the subjects of private law
are increasingly established in the direction outside the law-making activities
of the legislative bodies of the state [18, p. 520]. Since the main legal criterion
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of the activities of non-governmental structures is the relation between the
development of norms and their specific application, and the close connection
between mutual rights and responsibilities — they become representatives and
conductors of the new world order, which is not directly related to the will of
the state. The main advantage of the non-governmental sector of rule-making
is that the norms created by it do not require a procedure for their recognition
as invalid, since their observance is voluntary and the time of their action is
determined by the coefficient of their demand by the subjects of the law.
Observance and use of such norms continue as long as they successfully
regulate certain social relations, and the irrelevance of their operation is
conditioned by their inapplicability due to time or a particular life situation.

It should also be noted that in the information society, the interrelation of
the positive law established or authorized by the state and the "soft law"
created by the members of civil society become of importance. Since the
regulation of public relations in the innovation and information sphere is
carried out by a large number of regulatory legal acts, and the current
legislation of Ukraine cannot provide full-scale regulation of relations arising in
connection with the development, creation and spreading of innovative
products and the expansion of information space. This problem is explained by
the availability of legal norms that belong to different industries and the
absence of a comprehensive regulatory legal act on the implementation of
these activities in the legislative insuring of innovative and informational social
relations. For example, the greatest attention has been given to the study of
innovations in national jurisprudence among representatives of civil and
entrepreneurial law. The issues of public law branches, in particular regarding
the formation of public policy in the innovation sphere, the activities of science
and educational institutions, innovative relations of non-market character
require a detailed theoretical development.

The primary task is to generalize and carry out a systematic analysis of
innovation and information relations with the aim of developing a single
conceptual apparatus, the bases and principles of legal regulation,
recommendations for improving the current regulatory legal basis and the
formation of a new one. It is important to study the role of the state as an
institution that carries out innovation policy in order to ensure a sustainable
innovation development of society. It is also necessary to pay attention to the
enhancement of the interaction of jurisprudence with other humanities in the
field of research of innovations and, first of all, with the economics, because
the [aw remains the main lever in regulating social and economic processes and
all social development. The innovation and information sphere now requires
mastering the basic concepts and laws of economic science by legal scientists,
for example, studying the issues of legal support for the introduction of
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innovations at the macro and microeconomic levels by creating a peculiar
crossing point for active interaction and interpenetration of various sciences,
theoretical concepts and cognition methods. It should also be noted that in
positive law it is necessary to consolidate not only the natural process of
standardization of social relations, including the ones that take place in the
information sphere, which are a reflection of social conventions or
expectations, but also mechanisms for active promotion of this process. This
approach to the legal provision of innovative development of society under the
conditions of informatization will allow to achieve a balance between the
creative potential of private entities of the law and the conservatism of
legislation and justice.

Therefore, at the present stage, the official law, which can acquire the title
of a post-positive law, becomes a priority. It is characterized, first of all, by the
domination of individual legal acts of non-state structures, which should not
be approved by the state. Secondly, it contains internal sanctions — voluntary
performance of legal instructions. Thirdly, there is an extension of the notion
of "norm" in the event of a refusal of strictly defined rules of conduct, and in
terms of the process of legitimizing norms and guarantees of their observance.
Finally, the process of implementing norms prevails in the modern law, that is,
the law is associated with activity and communication. Under these conditions
one can clearly state that the law becomes self-sufficient and self-contained,
independent from external forcible factors, including the state. This law is
often referred to as "soft law" or "reflexive law", which, regardless of
terminology, should be considered as a new form of law [19, p. 98-107]. This
form of law allows to take into account the interests and strategies of
participants of civil and economic turnover more fully, move beyond the limits
of standard legal regulation in order to ensure the effectiveness of the
mechanism for the distribution of responsibility and the ordering of new
phenomena and opportunities related to them that are continuously
generated by private law.

The emergence of "soft law" as one of the modern ways of legal
regulation of social relations implies the existence of various horizontal ties
and contacts between legal infrastructures. In such circumstances, the
multiplicity and principal openness of the sources of the law is its feature. The
so-called "mixed sources" are distinguished in the scientific literature as a new
kind of sources, which are one of the most flexible instruments that allow to
reach a compromise between the state, on the one hand, and the market, on
the other hand [18, p. 503-538]. Such sources of the law include, first, model
legal acts and recommendations made by credible organizations.

All of the abovementioned allows to determine the innovative
development of society in the legal sense as a system of social relations
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associated with the creation of conditions, the development and
comprehensive practical implementation of new knowledge in different areas
of human activity in order to improve the level of life of people and society as
a whole, solve social problems, ensure competitiveness in the market and
interstate relations, increase the efficiency of reforms and transformations. At
the same time, there are complexities of the problems of innovative
development of society, which are connected, first of all, with the fact that in
this case the laws of functioning of the systems operate: for its existence the
system needs a balance between two tendencies - preservation of its
condition and further development. That is, it is a matter of the fact that
relations connected to the innovative development of society are undoubtedly
a complex and important social institution, which includes various spheres of
human activity, interests of an individual, society and state, and also has
specific open legal problems, which from a scientific point of view requires
their theoretical and legal understanding and research, and from the practical
point of view — the modernization of innovative legislation, the result of which
should become a codified act, which would be the result of systematization of
legislation, identification and elimination of gaps and contradictions between
various provisions of legal norms. The complex of such measures will help to
identify the system of innovative relations that are included in the subject of
legal regulation with their unifying features, subjects and content, with the
institutes of the system of law that directly regulate them, as well as with those
principles and ideas that, from the point the view of legal science, should form
the basis of the state innovation policy.

In this aspect it is also important to study the modern legal reality as a
whole, in the implementation of which one must focus on the methodological
pluralism that arises from the recognition of the impossibility to understand
and interpret the legal reality of innovative society within a single method.
Agreeing with the point of view of K.-H. Ladeur, it is worth emphasizing that
the law always faces new requirements, the implementation of which cannot
be deduced from the established rules [11, p. 10]. Only the methodological
synthesis of various methods allows to investigate the law as a multifaceted
and multidimensional phenomenon addressed to a personality, interests and
needs of a human, as well as to develop theoretical legal constructions, taking
into account a new national legal ideology of the "human-centrism", the idea
of humanization of administrative and legal regulation and fulfillment of the
requirements of the steady observance of the general principles of fairness,
conscientiousness and reasonableness.

Today's society is an information society, which develops in an innovative
way, and new, non-existent before problems that require legal regulation arise
in it. Modern information and globalization transformations in society
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determine not only the emergence of new legal mechanisms, but also the need
to change the paradigm of legal thinking and re-thinking of the theoretical
foundations of the law. The revealed ambiguity of the situation requires, firstly,
the theoretical understanding of the reasons that lead to legal transformation
and transformation of social life; secondly, the identification of the causes of
legal evolution and the creation of ways for a gradual development of the law
in the context of the multidimensional social and cultural reality. And only due
to the whole set of conceptual views on the essence of the law, its forms of
expression, sources, interrelations with the state, causes of the origin, its
purpose that constitute the content of legal consciousness, it is possible to
cognize and understand the role of the law in the process of innovative
development of society under the conditions of informatization.
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Chapter 6

Labour law under the conditions of the information society
development

At present nobody doubts that modern society is at this stage of its
development, when information becomes one of the key elements of the
economy?. It is one of the main production resources, and in this context, changes
occur in the field of labour resources. The post-industrial economy dictates the
changes connected with the growing role of information. Electronic technologies
are becoming an effective working tool in labour activity®>. Because of the
expansion of information activity, the professional qualifications, the educational
structure of society, the nature of work also change. The employee’s roles and
functions change, intellectual and creative work displaces the work of an individual
directly involved in the production process. Today the legal world of the
employment differs from that of 25 years ago. The employer is confronted with the
fact that its rights to information are greatly reduced by limiting its right to ask
questions. An example of this is a ban on the question of a possible future
pregnancy34.

One of the modern trends in the development of labour law in the context
of globalization is the tendency to reform the employment legal regulation.
Developments in the field of information technology coupled with automation,
computerization and robotization predetermine the unprecedented technical and
social and economic changes resulting the employment transformation. The
transformation of the employment institute relates to the arising and spread of
non-standard (atypical, non-traditional, volatile) forms of the employment. Non-
standard employment is a form of attracting people to work, that is a
manifestation of the increased flexibility and individualization of Ilabour
relationship, the essence of which is the presence of differences in one of any
features of standard model of regulation of relationship between the participants
of labour process, based on the indefinite labour agreement, full working week,
work under the direct supervision of one employer in its premises at the same

3 MpockypuH A. C.  ToHATME npaBoBOM MHPOPMaLMKM KaK OCHOBbI WMHGOPMaLMOHHOrO obliecTBa. BecTHUK
Bosrorpagckoro roc. yu-ta. Cepus 5, tOpucnpyaeruus. 2016. N2 1(30). C. 51-57.
3 TymaHoB A. A. 3/1eKTPOHHOE B3aMMO/eNCTBME CyOBEKTOB TPYAOBbIX M HEMNOCPeACTBEHHO CBA3AHHLIX C HUMM
OTHOLLEHMIA: NPaBOBOW acneKT: aBToped. AUC. ... KaHA. OPuA. HayK; crneumasibHOCTb 12.00.05 — TPyA0BOe NpaBso;
npaBo coumasbHoro obecneyenud. Ekatepunbypr, 2018. 33 c.
34 ApmbptocTep K. HenpepbiBHOCTb M U3MeHeHUA MeraTeH/eHLMii B npaBe (TeOpeTUKO-NpaBoOBOe UCC/IeA0BaHME Ha
npvMepe HOpM TPy40BOro npasa). BecTHMK MOCKOBCKOro rocyAapCcTBeHHOro 06/1acTHOro yHmusepcuterta. Cepus:
tOpucnpyaeHuma. 2018. N2 4. C. 9-24.
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workplace, subject to the rules of internal labour regulations and becoming the
part of the labour collective3>.

At the heart of division of the employment into standard and non-standard
is peculiarity of the labour process organization, which obtains various forms. In
scientific literature non-standard employment is defined as “the activity of citizens
based on such relationship, in which there is missing or modified one of the
essential features of traditional labour relationship: personal, organizational or
proprietary’’3®, “the labour activity of employees of a certain classification group,
provided or not prohibited by the effective legislation of Ukraine, however
because of the peculiarity of organization of working hours, workplace and
working conditions it does not meet the standard rules and requires a special
mechanism of legal regulation and organizational and economic ensuring”3’.

The non-standard employment includes:

1) the temporary employment;

2) the employment with overtime, flexible and short working hours;

3) the call work;

4) the distant work;

5) the work of employees who are included in the relationship with the
borrowed work3®,

Atypical employment is also domestic work, i.e. work done in the household
or for a household. According to the Article 1 the ILO Convention No. 189 “Decent
Work for Domestic Workers” (2011) the term “domestic worker” means any person
engaged in domestic work within an employment relationship.

Abroad they distinguish the following forms of atypical employment:

- the part-time work;

- the fixed-term or short-time;

- the work-at-home;

- the telework, e-work;

- the self-employment;

- the pseudo-self-employment;

- the temporary-agency?°.

35 Be/IMKa yKpaiHCbKa OpUAMYHA eHuuKoNesin: y 20 T. T. 11: Tpygose npaso | pegko.: C. M. Mpuaunko (rososa),
M. I. IHWwwmH (3acT. ronosu), O. M. AlpolueHko Ta iH.; Hau. akag. npaB. Hayk YKpaiHu; IH-T gep:kaBu i npasa im.
B. M. Kopeubkoro HAH Ykpainu; Hau. topug. yH-T im. Apocaasa Mygaporo. Xapkis: lpaso, 2018. C. 366.
36 MouytHan O. B. HeTunu4Has TpyA0Bas 3aHATOCTb: HEKOTOPbIE MPO6/1eMbl TEOPUM U MPAKTUKU: AUC. ... KAHA. HOPUA,
HayK: cneu. 12.00.05. M., 2009. C. 10.
37 Kotosa /1. B. TIOHATTA Ta t0pUAgMYHa NpUpoAa a/ibTepHATUBHMX GOPM 3aMHATOCTI Y Cy4acHUMX yMOBaX. AKTya/lbHi
npo6/iemu npasa: Teopid i npakTMKa. 2012. N2 25. C. 131.
38 Bemka yKpaiHCbKa lopuaMdHa eHuukaoneais: y 20 T. T. 11: Tpygose npaso [ peakoa.: C. M. Mpuaunko (rososa),
M. I. IHWwwmH (3acT. ronosu), O. M. AlpolueHko Ta iH.; Hau. akagd. mpaB. Hayk YKpaiHu; IH-T gep:kaBu i npasa im.
B. M. Kopeupbkoro HAH Ykpainu; Hau,. topua. yH-T im. Apocaasa Mygaporo. Xapkis: [1paso, 2018. C. 366.
39Tpuropbes U. E. PbIHOK TpyAa U MeXaHW3Mbl ero pery/iMpoBaHus B YC/10BUAX GOPMUPOBAHUA HOBOM SKOHOMUKM:
AVC. ... KaHA. DKOH. HayK: 08.00.01. CI16, 2006. 171 c.
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We believe that non-standard and atypical employment can be considered
as identical concepts. Equally with them they also mention unstable employment.
Foreign researchers have proposed several options for distinguishing non-
standard and unstable employment. Thus, O. Panov divided the requirements to
standard employment into three groups:

1. The institutional requirements:

a) work in the formal sector;

b) full scope of social benefits and guarantees, observance of all labour
rights regulated by the legislation;

) the employee should be represented by the independent trade unions.

2. The requirements to employment conditions:

d) presence of one employer (because of the wage the employee is not
interested in searching the additional employment);

e) termless nature of the labour agreement;

e) full working hours;

f) all year-round employment;

g) using the employer’s means of production.

3. The trade conditions:

h) decent wages: sufficient, regular, stable labour income;

i) the minimum risk to lose the employment (stable employment,
predictability of the working hours)#°.

Depending on the observance of such conditions this scientist divided the
employment into three groups by the degree of stability:

1) standard;

2) non-standard;

3) unstable, which includes the precariat.

To O. Panov’s mind, standard employment is characterized by observance of
the whole list of the above-mentioned requirements. Non-standard employment is
characterized by the obligatory observance of the first, second and last
requirements. It means that the employee should be employed in the formal sector
of the economy, he/she should be granted by all rights and guarantees, which are
typical for his/lher employment form, the employee should be sure that his/her
workplace will be kept. Moreover, the requirements to employment conditions
should be fulfilled by the employee’s voluntary consent. In other words, if the
employee concludes the fixed term agreement, he/she voluntarily has a part-time
employment (for example, if he/she has sufficient income and wants to spend
more time for leisure, family, etc.), then we can talk about non-standard
employment. Unstable employment (except of precariat) means that one of the

4°MaHoB A. M. HeycTonumMBasa 3aHATOCTb: KOHLEMTya/M3aumA TOHATUA U  KPWUTEpUU OLEHKU. Bompock
TeppPUTOPHA/bHOrO PasBuThA. 2016. N2 3 (33). C. 23.
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requirements to stable employment — formal employment - should be observed
and at least one of the rest requirements should be not observed#*'.

To counterbalance the non-standard employment, deviations from the
requirements to employment conditions are compulsory. For example, if the
employer forces the employee to conclude a temporary labour agreement (when
his/her work is not temporary), to change to the part-time working hours schedule
or take a leave on his/her own account, to “voluntarily” withdraw from the staff,
then it is unstable employment. To O. Panov’s point of view, the difference
between non-standard and unstable employment is that in the case of non-
standard employment the employee’s rights are kept and the rejection of
employment conditions from the standard is voluntary. Precariat took special
placein the classification of types of employment and it is characterized by the fact
that the first requirement — work in the formal sector —is never kept: it is informally
employed persons. In result, they can not rely on other two institutional
requirements. By analogy with standard employment, the precariat can be called
as a “core” of unstable employment: this category of employees is characterized
by the greatest risk in the labour market — the employer has no formal obligations
in relation to them*.

Thus, O.Panov determined that unstable employment is non-standard
employment, but the deviation of employment conditions from the standard
conditions is compulsory. Such employment is characterized by threats and risks
of incomes instability, full or partial deformation of labour relationship between
the employee and employer, increased risks of dismissal, inobservance of labour
guarantees and rights.

To P.Bizyukov’s mind, unstable employment is non-standard forms of
employment with low wages, lack of protection against dismissals, lack of system
of social protection and inability to use own rights®.

Consequently, unstable employment should be considered as an
independent scientific category. A. Popov correctly stated that, firstly, features of
unstable employment can affect employees with any form of employment. In case
of “standard” employees, it could be a low level of wages, which does not ensure
reproduction of the workforce. Secondly, unstable social and labour relationship,
as arule, is compulsory, but not voluntary. Thirdly, unlike unstable employment the
non-standard one does not always lead to deterioration of position of the
employees*.

4 NMaHoB A. M. HeycTolumBaAa 3aHATOCTb: KOHLENTya/nu3auusA MOHATMA U  KpUTEpUM OLeHKkW. Bompocsl
TEpPPUTOPHA/ILHOMO passuTus. 2016. N2 3 (33). C. 25.
4> MNMaHoB A. M. HeycTonuMBaA 3aHATOCTb: KOHLUENTya/M3auuA TOHATUA U KPUTEPUM OLLeHKU. Bornpocsl
TeppUTOPHA/BHOrO passuTusa. 2016. N2 3 (33). C. 26.
43 bustokos [1. B. [paKTUKK peryMpoBaHuA TPYA0BbIX OTHOLLEHUH B YC/I0BUAX HEYCTOMUYMBOM 3aHATOCTU. M.: AHO
«LleHTp coumanbHO-TPyAOBbIX Npas», 2013. C. 36.
44 Monos A. B. HeycToliunBanA 3aHATOCTb: pacNpOCTPaHEHHOCTb U COLMA/IbHO-AdeMOorpaduyeckme XxapakTepucTmKu
paboTHMKOB. FOCYyaapCTBEHHOE yrpaB/ieHWe. D/1eKTPOHHDBI BECTHUK. 2017. N2 63. C. 266-267.
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Distant employment is the most common type of non-standard employment
in the information economy. The scientific community of different countries uses
different terms, which in their essence are synonymous, but in content they may
reflect various distant employment aspects. In the heart of all definitions (such as:
telework, telecommuting, telejob, explace, peripheraljobs, work-at-home, home-
based work, distant work, e-work) is a form of conducting and mean (respectively,
the distant form, i.e. at distance, and modern communications as a mean).

At the same time, quite often work-at-home is considered as a type of distant
work. B. A. Rymar rightly mentioned that work can be or distant, or “stationary”
(in the premises of the employer or at home). This author did not consider work-
at-home as a type of distant work#. Meanwhile, V. O. Nosenko stated that work-
at-home is a variety of distant work and states that in the 2010-ies work-at-home
finally lost its position among forms of distant employment since it is usually aimed
at executing mechanical work by the low skilled specialists. The author argued that
the leading positions are currently occupied by freelancers and teleworkers, who
are mostly highly skilled specialists with higher education and freedom to choose
the object of work, the absence of attachment to the employer and workplace, the
combination of work results and income received, etc#®. O. S. Pogoryelova thought
that “distant work” is a broader concept than “work-at-home” and includes the
“homework” concept?’.

According to the Dictionary of Ukrainian Language the distant means the
one, which is carried out or which operates at a certain extent, distant*®. So, if the
starting point is a place where the employer is located, then work-at-home is also
distant. It is no accidentally that during some years scientists expressed an idea
that the “work-at-home” concept should be replaced by more general concept -
‘“distant work”. However, we believe that homework is not distant because it is
not executed outside the fixed workplace. The workplace of the home worker is
his/her place of permanent or temporary stay. In addition, the distant work
necessarily involves using information technologies.

Researching the workplace as a category of labour law, A.V.Kruze
distinguished the non-stationary and distant workplaces. Non-stationary ones are
workplaces of employees whose work relates to permanent displacements in
space. A. V. Kruze stated that the distant work, i.e. work outside the production

45 Pumap b. A. /[loroBopu Npo AWCTaHLilMHY po6oTy. AKTyasbHi npob/semu Teopii Tpy4OBOro npaBa Ta npasa
couiasbHOro 3abesneyeHHsA: MOHorpadisa [ Ko/. aBT.; 3a 3ar. peg. 4.10.H., npod. I'. |. Hanuwwesoi. Ogeca: PeHikc, 2015.
C. 120-121.
46 Hocenko B. O. MpaBoBe pery/toBaHHA AMCTaHLiMHOT 3aiHATOCTI NpauiBHMKIB B YKpaiHi: aBToped. auc. ... KaHa,
1OpM4,. HayK: 12.00.05 — TPyAOBe NpaBo; NPaBO COLjia/IbHOro 3abesnevyeHHs. K., 2015. C. 7.
47 Be/IMKa yKpaiHCbKa OpUAMYHA eHuuKAoNesin: y 20 T. T. 11: TpyaoBe npaso [ pegko.: C. M. Mpuaunko (rososa),
M. I. IHwwmH (3acT. ronosu), O. M. flpolieHko Ta iH.; Hal. akag. mpaB. HayK YKpaiHu; IH-T gep:kaBu i npasa im.
B. M. Kopeupbkoro HAH Ykpainu; Hau. topma. yH-T im. Apocrasa Myaporo. Xapkie: [lpaso, 2018. C. 106.
48 C10BHUMK YKpaiHCbKOT MOBHM: B 11 TT. [ AH YPCP. IHCTUTYT MOBO3HaBCTBa; 3a pea. |. K. Binogiaa. K.: HaykoBa aymka,
1971. Tom 2: T-}K. C. 286.
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premises or the employer’s place of location, is a work of home workers and
distant workers. The author distinguished these workplaces under the territorial
criterion, noting that workplaces of home workers could be created only in
particular residential premises, while the distant workplace could be located
anywhere if there is a technical ability to communicate with the employer, so it is
spatially indefinite*?. According to the proposed classification, we can conclude
that work-at-home is simultaneously distant and stationary work, since it is not
related to displacements in space. Obviously, there is a problem in choosing a
criterion for classification.

The analysis of the peculiarities of legal regulation of work depending on the
place of work and workplace characteristics shows that characteristics of the place
of direct l[abour function execution have a certain influence on the legal regulation
of work of the employees and become a factor of labour legislation differentiation.
The factor of differentiation, which determines the peculiarities of legal labour
regime, is location of the workplace relative to the place of work. Depending on
this factor, the following labour schedules are separated:

1) the general labour schedule: the workplace and place of work (location of
the organization-employer or its structural subdivision) are territorially coincided;

2) the work-at-home schedule: the workplace is located at the employee’s
place of residence;

3) the watch method labour schedule: the workplace is located away from
the location of the employer organization;

4) the labour abroad schedule for persons who are sent to diplomatic,
consular missions;

5) the underground labour schedules.

The workplace stability is one more factor of differentiation, which
determines the peculiarities of labour legal regime. Depending on this factor, the
following labour schedules are separated:

1) the labour schedule when the employee works at a permanent workplace;

2) the labour schedule when the employee’s work has travelling character;

3) the labour schedule when the employee works in the field conditions.

Consequently, distant work when the employee’s workplace can be located
anywhere in relation to the location of the employer’s organization and this
workplace is not permanent involves the arising non-standard labour schedule for
employees. Under conditions of digital economy workplaces are no longer tied to
physical locations. They become “digital”’, virtual and mobile, i.e. they do not
require permanent placement of the employee in workplace.

Call work is a separate type of non-standard employment. Call work means
specific type of work, characterized by the involvement of the employee to

49 Kpy3e A. B. Paboyee mecTo Kak KaTeropus Tpy40BOro npasa: aBToped. AUC. ... KaHga,. opug. Hayk. EkaTepuHOypr,
2015. C. 15, 20.
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perform work on the employer’s call, and only when it is necessary for the
employer. There are several types of such agreements:

1) under “minimum-maximum contracts” the employee has minimum
working hours, which should be ensured by the employer, as well as maximum
working hours, which should be ensured by the employee with performing the
employer’s orders. Otherwise, “minimum-maximum contracts” determine work
with normal short working hours under flexible labour schedule. The only
parameter, by which the “minimum-maximum contracts” do not fit into the
effective national legislation, is that the beginning, ending and the total duration
of the working hours are determined not by the parties (as in the case of work
under flexible labour schedule), but solely by the employer - even within the limits
determine by the parties;

2) under “zero-hours contracts” the employer is not required to give work
to the employee and it is not responsible for the lack of work for the employee (for
example, in the form of payment of certain compensation). Minimum working
hours and labour schedule are not agreed. Here, unlike telework and work under
flexible labour schedule, the employee is virtually absent from the freedom to
choose the place and time of work. On the contrary, the employer gets the
maximum freedom to choose when and how to use the employee’s work. Thus, in
the literature it was correctly noted that call work, especially ‘“zero-hours
contracts”, is the most unstable form of employment.

A common for all types of such relationship is a feature of the employee’s
engagement to work and only when it is necessary for the employer. The question
of legal nature of such an agreement is controversial. In the effective Labour Code
of Ukraine, the definition of the labour agreement does not explicitly foresee the
employer’s obligation to give a work to the employee. However, p.1 of Article 32 of
the Draft of the Labour Code of Ukraine>® determines that labour agreement is an
agreement between the employee and the employer, under which the employee
should execute the work (labour function) specified in this agreement personally,
observing labour legislation, collective agreements, rules of internal labour
regulations under the guidance and under the control of the employer, and the
employer should give a work to the employee under this agreement, to ensure
proper, safe and healthy working conditions, proper sanitary conditions and pay
full amount of wage in time. Consequently, if under the labour agreement the
employer agrees to give a work to the employee, the agreement under which the
employer is not obliged to give a work should not deem as the labour agreement.

In case of call work the proprietary feature of labour relationship undergoes
essential changes. According to the traditional understanding, this feature means,
in particular, the payment for time during which the employee was ready to

> TpygoBui  KogeKc  YKpaiHu: MpoekT  N21658  (goonpauboBaHWi)  Big ~ 20.05.2015. URL:
http://wi1.ct.rada.gov.ua/pls/zweb2/webproc4 12pf3511=53221
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execute his/her work but did not work from the reasons independent of him/her.
In case of call work, this time is extremely limited, and the employer gets the
opportunity to pay only for the actual work given. In case of call work legal
relationship is not always long lasting as in case of traditional l[abour relationship.
If theoretically the existence of such agreements is permissible, then the
expediency of their legalization in labour law at present seems questionable.

As regards the relationship on the “borrowed” work, we can state that it go
beyond the limits of labour law, which still regulates the relationship between the
employee and his/her direct employer. However, the relationship between the
employer and the beneficiary of the relevant work (the receipt of which should be
a motivation for such legal relationship) directly denoted by the state as civil or
economic.

l. I. Motorna pointed on the changes in the subject field of social and labour
relationship in connection with the spread of distant employment and the
borrowed work in such directions:

a) the workplace institution modernization;

b) the transformation of pay for labour systems;

c) the change of social guarantees system;

d) the arising, along with traditional, new subjects of social and labour
relationship, which include firms-intermediaries (lessors and workforce
providers)®'.

The development of modern labour relationship leads to the transformation
of the main labour law institutes. K. Armbruster noted that after civil society of
freelancers (entrepreneurs) of the XIX century and society of workers of the XX
century, in the beginning of the XXI century we are on the threshold of formation
of society working on the individual basis?*.

The rapid globalization of individualization, personalization of labour
schedules, modernization of production have led to the arising of “compressed”
working week schedule, which means that the entire normative duration of the
particular employee’s work is divided into less working days a week with a longer
working day up to 10-12 hours. On other days of the week another employee works,
and the length of his/her working day (shift) also increases with a simultaneous
decrease in the number of working days per week. The application of such
schedule gives the employee a fairly long rest during the week, and the employer
— an opportunity to organize the continuous work of its organization during the
week.

> MotopHa l. I. CouianbHO-TpyA0Bi BigHOCUMHU: GOPMYBaHHSA Ta PO3BUTOK: aBTOped. AMUC. ... KaHA. eKOH. Hayk:
08.00.07. K.,2009.C. 7.
52 Apmbptoctep K. HenpepbIBHOCTb 1 M3MEHEHUA MeraTeHAEeHL Wit B paBe (TEOpEeTUKO-NPaBOBOE UCC/1e40BaHMeE Ha
npumMepe HOpPM TPYAO0BOro npaea). BecTHUK MOCKOBCKOro rocyAapcTBEHHOro 06/41acTHOro yHuBepcuteTa. Cepus:
tOpucnpyaeHuma. 2018. N2 4. C. 9-24.
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Information and technologies are already present in each industry. Digital
technologies also bring obvious changes to the labour law. In many fields of
economy modern technologies allow to carry out labour functions outside the
workplace and place of work, not just at home office, but also in any place (mobile
office)’3. Employees are often expected to be available at anytime and anywhere.
In the developing economies such process is perceived positively by the employees
who want to earn more and by consumers to whom it is comfortable, for example,
to make purchases at night.

But the traditional values (the right to rest and privacy) dominate in the
developed countries. On August 8, 2016 the Law on Work, Modernization of Social
Dialogue and Career Development>* was adopted in France and one of its chapters
was entitled as “Adaptation of Labour Law to the Digital Age”. The employee’s
right to disable digital devices, i.e. phone and e-mail, is foreseen there in order to
keep his/her rest time, vocation, as well as private and family life. That is, during
non-working hours the French employees have the right not to answer the calls
and e-mails of the employer. And indeed, on weekends and holidays, the French
are practically “inaccessible”.

In this context, we fully share S. M. Chernous’s opinion that the right to rest
is a natural human right (the right of the first generation). It is primarily due to the
physical need of the human body in rest. The author rightly stated that the right to
rest should be considered as a derivative of the right to life and health, and not to
the right to work.

We share M. I. Inshyna’s point of view that the time of rest differs from non-
working hours. All the time outside of the working hours is non-working and it can
be counterbalanced by the working hours because it is the opposite of the concept
of its nature. However, not all non-working time is the time of rest, but only that
active period during which the employee pays attention to the immediate active
process of restoration of the workforces>®.

By its nature, rest is a special psycho-emotional state of a person aimed at
restoration, preservation of health and labour capacity, satisfaction of his/her own
vital needs and interests.

K. Yu. Melnyk defined the following features of rest:

53 YecanmHa O. B. PaboTa Ha ocHoBe uHTepHeT-nnatdopm (crowdwork u work on demand via apps) Kak Bbi30B
TPYA0BOMY M COLMAZBHOMY MpaBy. TpyAoBoOe npaBo B Poccumn u 3a pybexom. 2017. N2 1. C. 52-55.
>4 URL: https://www.legifrance.gouv.fr/ affichTexte.do?cidTexte=JORFTEXT000032
983213&fastPos=3&fastReqld=644176944& ca tegorieLien=id&oldAction=rechTexte
> YepHoyc C. M. /[lo nUTaHHA MpO MNpaBO Ha BigMOYMHOK AK NMPUPOAHE MPaBO /OAUHU. AKTyasbHi npobiemu
couianbHOro npasa B YKpaiHi: 36ipHMK HaykoBMX mpaub [/ 3a pea. M. I. IHwuHa, B. I. Wepbunn, C. A. BaBxKeH4yKa;
BiagnoB. pea. |. C. Caxapyk. X.:. fOpaiiT, 2017. C. 126.
56 [HWMH M. |. LLLoAO MOHATTA 4Yacy BiAMOYMHKY MpauiBHUKIB. paBoBe peryaoBaHHA BigHOCMH y cdepi npaui i
coujianbHOro 3abesneyeHHaA: Nnpobs1emMu i nepcnekTUBKM PO3BUTKY: T€3U A0MNOBIAENM i HAYK. NOBIAOM/1EHb yYacCHMKIB VI
MixkHap. HayK.-paKT. KoH®. (M. XapKiB, 3—4 KOBTHA 2014 p.) [ 3a pea. B. B. }KepHakosa. X.: Mpago, 2014. C. 12.
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1) non-fulfilment by the employee of his/her labour function during this time.
In other words, currently the employee does not execute any work in the interests
of the employer. If the employer gives the employee any work during the rest time,
such period is subject to inclusion in working hours;

2) using this time interval by the employee at his/her own discretion. This
allows to differentiate the rest time from the time of dismissal from work to
achieve certain goals (for example, to study without interruption from
production).

The problem of realization of the right to rest is especially acute for scientific
and pedagogical workers, whose work does not stop during non-working hours
and is not limited to the place of work. However, employers often neglect this
employee’s right, obliging him/her, for example, during the weekend to develop a
program, during the holiday - a teaching and methodological complex, etc.

International experience suggests that high technologies, including
information and telecommunication, have already become the engine of social and
economic development in many countries. The consequence of such
modernization is the rapid development of communications. The development of
these technologies is dangerous because the employees will be under constant
“control” of the employer, always in touch, which will lead to a reduction in full-
time rest.

At the same time, the ILO draws attention to the fact that a decent
organization of working hours should meet five interrelated criteria:

- to maintain the health and safety of the employees;

- to consider the interests of the family;

- to promote the principles of gender equality;

- to promote productivity and to consider the opinion and choice of
employee regarding his/her working hours>®.

Ratifying the European Social Charter (1996) (revised) by the Law of Ukraine
dated September 14, 2006 Ukraine is obliged to consider as mandatory points 1, 2
of the Article 26 “The right to Dignity at Work”. In this context, there is a problem
of permissibility of the employer to control and monitor the employee’s activities
during working hours (Internet activity tracking, employee’s e-mails, using office
equipment by the employee (for example, printer, telephone), and behaviour of
the employees in and out of workplaces in whole).

Abroad employees often bring in an action against the employer on
violations of their privacy, confidentiality of correspondence. However, courts
often turn to the side of the employer if it succeeds in proving the feasibility of
such actions for the effectiveness of its business, the limitation of such control only

7 MenbHuK K. 1O. TpygoBe npaBo YKkpaiHu: nigpyyHuK.Xapkis: fica natoc, 2014. C. 238-239.
58 lllecTepsAkoBa M. B. Mpob6iembl COBEPLIEHCTBOBaHWA TPYAOBOrO 3aKOHOAaTeNbCTBa. BecTHuk CapaTOBCKOM
rocyAapCTBEHHOM IOpUAMYECKO akagemmm. 2014. N2 1(96). C. 246-247.
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by the issues directly related to the labour functions of the employees and the
absence of personal motives in this.

Some authors define such components of the employee’s right to the
inviolability of his/her personal life in the workplace:

1) the inviolability of the means of the employee’s personal communication
if private information was received at the official address, the employee’s official
communications;

2) the integrity of the employee’s private documentation;

3) the integrity of external employee’s account;

4) the non-use of audiovisual control means to the employee’s behaviour in
the workplace;

5) the employee’s physical integrity (searches, reviews, etc.);

6) the non-use of special control means over the reliability of information
provided by the employee (for example, using “lie detector”)°.

The important indicator of the working life quality is a job satisfaction. Job
satisfaction depends on several factors. International studies determined that the
degree of satisfaction is greatly enhanced by greater autonomy of work. Why is it
important to pay attention to job satisfaction? With the adoption of the Lisbon
strategy for improving the quality of working life and workforce, it has become one
of the EU’s priorities in implementing its social and economic policies. Globalization
requires from the entrepreneur’s sustainability in the competition. Thus, improving
the quality of working life reflects not only the desire to meet the minimum
standards, but also to guarantee the continuous development of working life.
Measuring the quality of working life should be considered as objective factors
related to labour (wages, labour environment), the employee’s compliance with
the workplace (qualifications), but also subjective indicators that reflect the
assessments of employees of their work.

Taking into account the above mentioned, we fully share the position under
which in the effective legislation of Ukraine the term “satisfactory living standard”
should use the phrase “decent living standard”, since in the first case it is a level
that actually corresponds to the minimum human needs (i.e. minimum means not
the lower limit of human poverty), the importance of the second is that it is a level
that proceeds from the fact that human is the highest social value. It is dignity that
allows a person to feel self-respect and to realize his/her own social value®®.

The development of non-standard forms of employment caused the spread
of a worldwide phenomenon, which was called as “precariat”. So, one of the most
important problems of modern labour legislation is an adequate response to

>9 TpyaoBoe npaBo Poccuu: npobiemsl Teopum [ nog, pea. C. K0. FonosuHol. EkatepuHbypr, 2006. C. 179-181.
6o ApoweHko O. M. TigHui KUTTEBUI piBEHb AK MpaBOBa KaTeropiA i KOHCTUTYLiiHEe npaBo. AKTya/bHi
npob6/emu Tpya0BOro npaea Ta NpaBa CoLia/bHOro 3abesnevyeHHA: maTepiazim MiXXHapOAHOI HAyKOBO-NMPaKTUYHOT
KoHdepeHLil (M. XapKiB, 5 KBiTHA 2019 p.). Xapkis: IOpaiit, 2019. C. 137.
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changing types of employment, the spread of its atypical forms, precarization of
l[abour market.

Precariousness (from the English “precarious” and Latin “precarium” - risky,
unstable, unreliable, vulnerable) is a tendency for the development of social and
labour relationship in modern society, which involves the transition from classical
labour agreements to the forms of employment, in which the increasing number
of people forced to use his/her own ability to work independently in the conditions
of instability and lack of employment guarantees, which increases their economic
and social vulnerability, promotes the loss of professional identity and the ascent
to the lower layers of society.

That is, the process of forming unstable (unsteady) type of atypical
employment and its corresponding social and labour relationship with negative
assessment of employees of their expected consequences. Precariousness means
deformation, the crisis of labour relationship, which is manifested in arising
numerous groups of employees, permanently employed temporary, which is
associated with the vulnerability, unreliability of the social situation of this
category of population.

Precariousness of work (employment) is a process of increasing instability in
the social situation of the hired workers or inadequate, unstable employment,
employment relationship that can be terminated by the employer at anytime due
to the lack of legal and social guarantees®'.

The introduction of the concepts of “precarious work”, “precarious
employment”, which is translated as ‘“dangerous, doubtful, unreliable
employment”, requires a corresponding review of the legislator, since the lack of
legally established guarantees, the employer’s obligations to employees
contributes to the dissemination the negative consequences of this social and
economic phenomenon. Therefore, the state faces the task of proper operational
support for using new forms of employment and development of general
regulatory approaches to their regulation.

The question of whether there is any non-standard (atypical) employment as
a manifestation of punishment, there is no unique answer. Precariousness is
mentioned when labour relationship does not provide the established standard of
decent income and social protection, the ability to plan the future. In this case,
precariousness means the employment, in which there is no stability (borrowed
work, employment at the fixed date), low wages (low pay for work) are paid; low
level of social security is established.

The problem of the modern labour market is digitalization of employment,
which causes not only the arising and expansion of new professions, but also the

6" BesmKa yKpaiHCbKa topuamnuHa eHumKkaonesis: y 20 T. T. 11: Tpyaose npaso [ peakoa.: C. M. Mpuaunko (rosnosa),
M. I. IHWwmH (3acT. ronosu), O. M. fipolueHko Ta iH.; Hau. akagd. mpaB. HayK YKpaiHu; IH-T gepkaBu i npasa im.
B. M. Kopeubkoro HAH Ykpainu; Hau. topuga. yH-T im. Apociasa Mygporo. Xapkis: 1paso, 2018. C. 510.

98



JURISPRUDENCE IN THE MODERN INFORMATION SPACE

disappearance of certain occupations and areas of employment. So, according to
the report of the World Economic Forum “The Future of Jobs”, automation in
many industries will generate 2 million new jobs that can be borrowed by
developers of unique software, engineers and analysts, but will reduce 7 million
seats, currently employed by the middle-level specialists®2.

Thus, it is important to ensure effective organization of vocational
education. After all, the main trend in labour markets in the near future predicts a
huge increase in unemployment among employees with low and average
qualifications. So, according to the ILO, by 2019 the world will have more than 212
million unemployed that is more by 11 million than in 2016 3.

In today’s market conditions, just getting a good basic education is not a
guarantee of a successful career, like it was in the Soviet era. A significant role is
played by the quality of the employee, allowing him/her to react to changes in the
development of society, to continue to develop constantly, to improve his/her
qualifications and even to undergo vocational retraining in case of necessity to
correspond to changes in the conditions of the economy and, as a consequence,
demand in the labour market.

The narrow specialization and narrow professionalism gradually go away.

Universalization is reviving through advanced training, continuous training
and combining functions and operations.

The specifics of the modern labour market require human autonomy,
mobility, creativity and engagement in professional activities.

The benefits of employment in the information economy are freedom of
movement and the freedom to choose the place of labour activity, the optimal
combination of work, personal and family life. There are additional opportunities
for work and employment.

Potential employment in the information area can allow people in areas with
high unemployment to gain access to the employment opportunities that occur in
any region of the world. Open access to work for people with disabilities, single
parents who can not leave the child or take care for elderly or sick relatives. In
general, this is another way of life and self-realization, it is a departure from strict
regulations related to labour regulations, direct leadership and indispensable
presence in the workplace.

In the modern world the role of interactive platforms is growing. The most
sought after digital online tools for online employment include Uber, LYFT, Task
Rabbit, Up-Work and Amazon Mechanical Turk. The data generated by these
platforms becomes important for understanding the specifics of employment
within digital economy®*. In general, foreign experience indicates a rapid and

2 Myampum A.  TasaHT Ha naaThpopme: Kak LMPpOBble TEXHO/JOMMM  U3MEHAT pPbliHOK  Tpyaa. URL:

http://www.rbc.ru/opinions/business/21/06/2016/576934269a79479aabgs5fdcg?from=newsfeed.

%3 A labour Market That Works Executive summary. McKinsey Global Institute (MGI). June 20, 2015.

64 Kuhn P., Mansour H. Is Internet Job Search Still Ineffective? The Economic Journal, 124 (581). 2014. Pp. 1213-1233.
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widespread dissemination of digital tools, interactive platforms and information
technology in the labour market. There is implementation of various types of
information systems at enterprise, which are positive shift in organization of
internal organizational circulation of documents and increase the effectiveness of
local regulation.

The new digital economy transforms both human and society into “society
outside the work”. There is a danger that this will mean not only the alienation of
human from the level of technological development achieved, as noted by the
famous Russian futurologist E.A.Arab-Ogly or the German existentialist
philosopher K. Jaspers, but also from social policy, and from the possibility of
influence on decision making process.

It feels largely for young people who are having difficulties both with
entering the labour market and in the process of self-employment. There was even
a special term — NEETs — which denotes youth beyond employment and training.
For example, according to Eurostat, in Europe such NEETs are about 10%. At the
same time, the overwhelming majority of working young people (reaching up to
70% in some countries) work in non-standard conditions (temporary contracts,
short time employment), almost two thirds of them do it involuntarily. This total
instability also forms “human qualities”, personal peculiarities of generations.

Globalization and digitization of the economy require new legal regulation.
Law always feels the effect of “digitalisation” remaining beyond the objects that
undergo transformation under its influence. Thus, T.Ya. Khabriyeva and
N.l. Chernogor stated that legal science should solve serious fundamental
problems related to the understanding of the transformations that occur with the
law in the conditions of digital reality, namely®>:

1) the formulation and development of the problem of virtual and real in law,
the development of the methodology of legal science, its enrichment by cognitive
means, allowing to study law from the standpoint of the ratio of virtual and real;

2) the identification of mechanisms and rules of the “digitalization” influence
on the law;

3) the researching nature of “cyclic legal sets” and the mechanism of their
formation, as well as influence on social relationship, law, its system and structure,
law practice. The results of such kind of research will help to form the modern
scientific vision of the system and structure of law, serve as a methodological basis
for the preparation of concepts for the development of legislation, the solution of
problems of legal regulation of social relationship in the field of the formation and
use of information databases, as well as digital technologies, will allow scientific
positions to assess the admissibility and define the boundaries of reconfiguration

%5 Xabpuesa T. f., Yeprorop H. WU. MpaBo B yc/10BuAX UMPOBON peasnbHOCTU. MypHan poccMiickoro npasa. 2018.
Ne 1. C. 85-102.
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of universal legal instruments to solve the problems of development of digital
economy;

4) the preparation of forecast scenarios for changing the place and role of
law and state in the regulation of the digital economy, their future
transformations, the arising new normative complexes in the system of social
norms along with existing ones (morality, religion, law);

5) the development of strategy, tactics and legal tools to manage these
transformations;

6) the creation of the concept of a leading reflection in the public
relationship law in the fields related with using digital technologies;

7) the development of models of legal regulation of social relationship
connected with using digital technologies and those that define the basic
principles of regulation and vector of the approval of modern multidirectional
trends in regulation of relevant social relationship, variants of interaction and the
combination of different levels, types, means and methods of regulation,
distribution or the concentration of regulatory functions and powers in this area,
as well as ways of balancing private and public interests;

8) the creation of “digital yurteh”, etc.

In conclusion, the authors pointed out that the new digital reality puts
forward new requirements to legal science and legal practice, including the
development of effective tools and models of legal regulation of various fields of
public life. The task of lawyers is to provide this reality with a legal form. Legal
science is ready to offer legal solutions. It is important that the voice of scholars be
heard by practitioners®®.

Global informatization processes determine the specificity of modern world,
new forms of its organization and social and labour relationship. Flexible
employment and formation of e-self-employment characterize the modern labour
market, in which intellectual work is recognized as the main. Modern processes of
the development of labour relationship become inadequate to the classical
theoretical ideas on the labour market. This limits the possibility of substantiating
and implementing effective policies both in the labour field itself and in the
economy. Thus, a science has new research problems, the solution of which
requires the revision of methodological principles and the theoretical basis for the
analysis of anew type of work —information work, changes in approaches to assess
its results and driving forces, overcoming a number of the established stereotypes
and dogmas, the formation of relevant new historical situation priorities in policy
and practice management of social and economic processes®’.
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The present working conditions in the most countries equally comprise the
l[abour activity computerization, but not in all countries the form and content of
labour meet the requirements to information society due to the existence of
institutional peculiarities.

We can list the following features, which testify to the non-implementation
of the labour model in the information society in modern Ukrainian conditions:

1)the low social and economic assessment of professionalism and
professional work. Low wages force the employees to work only for ensuring their
vital needs. Low income contributes to multiple employment and high professional
mobility of the employees, i.e. changing a specialty resulting in suffering the
professional interests and qualification;

2) the insufficient implementation of flexible employment and freedom of
labour form of work, which are characteristics of the information society. Negative
influence on the development of professional potential is carried out by the
persistence of stereotypes of the command-administrative style of management
in organizations, in which the more demanded executive discipline and the ability
to execute orders of managers than the initiative and ability of the performer to
make independent decisions that are effective for solving the emerging issues. In
the information society, successful occupation of a person depends on his/her
ability to create. Work is transformed into a way of creative self-realization of
personality. There is a new type of workforce whose high professional potential
makes them independent of demand and supply in the labour market: the
employers themselves seek to offer them the conditions for self-realization of the
individual. The economic status of such employees directly depends on their
professionalism and personal ability to create;

3) the problem of informatization of the country. Unlike the Western
countries, in Ukraine there are categories of people who are sharply restricted in
access to information and computer technologies (rural population, children from
low-income families, pensioners, invalids). Low incomes do not allow to ensure
properly the professional work in Ukraine by necessary software products.

The assessment of social and labour relationship in the field of distant
employment and the borrowed labour revealed such problematic issues: the
Ukrainian legislation does not regulate social and labour relationship in the field of
distant employment in relation to working conditions, organization of the
workplace, labour protection, wages, etc.; employees who work distantly can not
correctly calculate the cost of time and time for the organization of work at home;
no institutional framework for the borrowed work has been established;
contractual relationship between its participants are formed mainly chaotically.

At the same time, it is urgent to develop electronic ways of communication
of the labour relationship parties, i.e. organizing the electronic exchange of
information and documents; informing the employees, in particular, familiarization
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with local regulations, organizational and administrative documents using
electronic resources of the employer; application of video surveillance systems in
order to ensure labour discipline.

Vital question is also using the Intranet — a computer network, which uses
Internet standards with restricted access to members of some organization, for
example, a company. In particular, the corporate portal may require the creation
of an account for each employee of the organization (automatically, taking the
employee to work), which will be used for the electronic exchange of documents
and messages. Also, this portal may contain a database of local regulations of the
employer and other documents necessary to implement the labour function with
a possibility for any employee to access to it®®. We suppose that the introduction
of various types of information systems at the enterprise is a positive move in the
organization of internal organization of documents and increase the effectiveness
of local regulation.

In conclusion, we fully share K. Armbruster’s conclusion that even in the
world of fierce competition and digital economy the law carries an important mega
tendency - the tendency of spirituality, which should be reflected in the main
codified laws®9.
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Chapter 7

Protection of the of the national legal system’s authority
under globalization

The legal system is a unique legal phenomenon where the whole legal life of
society is concentrated and reflected. The term "legal system" has been used since
the XIX century. However, at those times this term was interpreted as a synonym
for law or legislation. An active study of this legal phenomenon was associated
primarily with the intensive development of such a direction of study as
comparative law during the last century. For a long time in comparative law, the
term "legal system" was used in three meanings: 1) in the understanding of the law
type; 2) as identical concepts with the law or legislation; 3) in the understanding of
groups of legal systems ("legal family"). Modern comparative literature
distinguishes between broad and narrow understanding of the legal system. In the
broad sense, it is a collection of national legal systems that unite the origin of
sources of law, the basic legal concepts, ways and methods of development. In the
narrow sence it is the national legal system [1, p.40].

Identity is an essential and permanent manifestation of those components
of the cultural heritage of society, which appear to be functionally necessary at the
new stages of its existence, ensuring its self-preservation and identity with
changes in normative value and semantic spheres. Self-identity can also be defined
as the ability to support the principles of social cultural regulation inherent in this
society in different situations [2, p.356].

The identity of the national legal system is crucial for its functioning and acts
as factors of various contents. They determine the originality of a particular social
and historical character. This is, first and foremost, the civilization characteristic of
every society in the framework of which the national legal system is formed and
characterizes the real role of law in public life, as well as the influence of social
factors on the functioning of the national legal system.

In other words, the national legal system is a distinctive phenomenon, which
reflects virtually all the specifics and peculiarities of the civilization within which it
is formed and functions. The identity of the national legal system serves as ameans
of balancing the interests of different groups, communities and classes of the
population, forming the social structure of society. The legal system serves as a
stabilizing factor, which provides a reduction of social tension and harmonious
coexistence of all individuals. Thus, political, social and economic stability in society
is ensured. This generally depends on how smoothly all the forming structure
components function.
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In this context, it should be noted that Ukrainian law is not just a self-
sufficient legal system, but also a developed, independent and original system.
Although this system has undergone peculiar influences (as well as any other legal
system), its evolution is due to internal laws and fundamental principles.
Therefore, it is important to refer this issue to the customary law, to find out the
impacts on its development and place in the modern legal system of Ukraine.

The identity of the national legal system reflects the specifics of national
legal consciousness, legal culture, legal mentality, dominant legal understanding,
determined by national legal traditions, value priorities and benchmarks in every
society. Philosophical dictionary defines this value as "specific social definition of
objects of the surrounding world" [3, p.407]. Legal values reflect positive or
negative moments in the functioning of national legal systems.

Meanwhile, the identity of the national legal system can not be the reason
for its isolation from occurring events and processes. In a comprehensive study it
is necessary to take into account its dynamism, which means that it is in a state of
constant development. The legal system, as well as the society itself within which
it functions, is in a constant exchange of information and dialogue with other
similar phenomena, resulting in a process of interdependence and
interpenetration. It must be stated that the degree of readiness of different legal
systems for such a dialogue is unequal, and it depends on their substance and
content. If the national legal systems of the same type are willing to engage in such
a dialogue with each other and the process of their interpenetration is not painful
because of their single civilization. The results of such a dialogue between the
national legal systems belonging to different types of legal systems are not so
smooth. Only the dialogue aimed at legal borrowing can be effective, which does
not undermine the civilizational foundations of one or another legal system. F.
Kessidi wrote on this subject: "Each of the cultures (civilizations) of both the East
and the West has its own special genotype, in the proper sense of the word, and
the internal (in other equal terms) logic of development. This means that speaking
in the nearest (and even distant) future about the possibility of creating a "large-
scale community on the basis of a certain socio-cultural paradigm" is inappropriate.
We can say only about interaction, but not about their interpenetration, that s, the
tendencies for integration, in any case, when it comes to the cultures of the East
and the West "[4, p.77].

Under the globalization, as it was emphasized above, there is a
universalization of different spheres of society's life, but not all of its spheres are
transformed to the same extent. First, it is a spiritual component of social life. As it
was noted by S. Huntington, "peoples and countries of similar cultures converge.
Peoples and countries of different cultures are not the same" [5]. And this
circumstance makes it possible to take into account the identity of the national
legal systems while promoting the globalization projects,.
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As you know, the law and the legal system as complex phenomena are
sufficiently sensitive to such phenomena as culture and religion, politics and
economics, and so on. The originality of national legal systems is precisely the basis
for the rejection of those alien legal provisions that do not fit into their civilization
code. Thus, the sphere of protection of human rights and their freedoms has a
sufficient normative base, which contributes to its universalization. Most states of
the world have consolidated the provisions of the Universal Declaration of Human
Rights in their national legislation. However, this is not a reason to assert that the
attitude to the concept of human rights within all national systems is the same. If
within the Western types of legal systems a general understanding of the problem
prevails and the national legal systems of the West fully accept the provisions of
the Declaration, then in many regions of the world, in which the national legal
systems of religious and traditional character operate, it has developed its own
approach to this problem, different from the western one.

The originality of the national legal system leads to a different attitude to
borrowing of legal provisions. If we are talking about internationalization, which
means, first of all, convergence of political and legal systems of states, deepening
their interaction and interaction, then such borrowing can lead to a positive result.
However, if it is a "legal expansion", it can be neglected because of the
incompatibility of those legal provisions that do not correspond to the "genetic
code" of one or another legal system. The confirmation of this idea is the words of
A. Ovchinnikov that the classic ideal of European legal thinking involuntarily acts as
the leader of globalization, and the most negative of its tendencies and qualities
[6]

Thus, legal globalization aims at universalizing Western standards in those
areas that are subject to these processes. Their consequence for those legal
systems and legal cultures, which operate based on non-Western standards and
models, is the loss of their own civilization roots. On their part, it is a protest and a
certain counteraction to the growing pressure of international organizations.

According to M.Marchenko, the contradictory nature of globalization
processes in the legal sphere is that on the one hand the concept of formation in
the modern world of a single "global jurisprudence", the purpose of which is
"promotion" of the process of universalization and unification of law at the global
and regional levels in recent years, on the other, the desire to preserve the "legal
foundations of national and local culture," as well as the maintenance of a ""balance
of values" between individual autonomy and effective administration of justice,
and at the same time and health care system [7, p.7].

Analysis of the process of globalization and its influence on the legal sphere
in general and the transformation of the national legal system in particular, shows
that as a controversial phenomenon it affects this sphere not to the same extent,
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the scale and depth of its impact on different spheres of legal life and different
components of the national legal system are not the same too.

In order to solve problems in certain areas, it is necessary to involve the
efforts and use the potential of different legal systems, and the process of
integration is a natural way out of the problems. The environmental sphere can be
called as an example. Thus, the 21st Conference of the Parties to the United Nations
Framework Convention on Climate Change and the 11th Conference of the Parties
serving as the meeting of the Parties to the Kyoto Protocol, held from November
30 to December 11, 2016 in Paris, the French Republic aimed at signing an
international agreement to support the increase in the average temperature of the
planet below 2°C, the agreement will be applied to all countries. Countries have
promised to reduce global emissions as much as possible. In other words, they try
"to achieve a balance between anthropogenic emissions and sources of absorption
of greenhouse gases in the second half of this century." According to experts, this
means reaching "pure zero emissions' between 2050 and 2100. UN climate panel
shows that the level of pure zero emissions should be reached by 2070, in order to
avoid dangerous warming.

However, there are areas in which the preservation of the national legal
system’s identity is a condition for its effective functioning. Thus, in the mentality
of particular people there are basic elements that form the most important vital
installations. So, the prospects for modernizing society depend on the degree of
readiness to adopt and implement the principles of civil society. That is the
question of mentality in general, and of legal mentality, has access to the problem
of preserving the identity of the national legal system. Let's take the example of
the customary legal sphere. For example, in our society a custom takes a definite
place in the legal regulation of inheritance relations, although in general in the
domestic civilian, hereditary, the right sphere of application of the custom is
limited. The following pattern is clearly revealed here: the more perfectly all the
parameters of legislation (including in terms of impartiality), the lower the role and
narrower scope of the custom.

Customs cover the whole system of inheritance relationships, from the
commissioning of the inheritance procedure by the testator (that is, it is really
before the onset of the inheritance relationship associated with the death of the
testator) until the completion of the procedure for obtaining the inheritance and
entry into hereditary possession.

The transfer and division of the inheritance is a sphere of national life, in
which the customary traditions of generations have survived to the present. First
of all it is noticeable, that the material gains of a person or a spouse during his /her
lifetime and his/her transfer to the immediate blood relatives - concepts that arose
simultaneously and continue to function inseparably. Over time, consciousness
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formed the conviction that the inheritance should be transmitted exactly like that,
and not otherwise. Prolonged practice became a custom.

The influence of customary legal norms is noticeable in determining the
grounds for the removal from the right of inheritance (Article 1224). First of all, they
do not have the right to inherit a person who intentionally deprived the life of the
testator or any of the possible heirs or made an attempt on their life. There is no
right to inherit a person who deliberately prevented the testator from creating or
making changes to it. The paragraph 3 of this Article from the national Civil Code
has got a vivid customary legal nature and provides no right to inherit by law
parents (adoptive parents) and adult children (adopted), as well as other persons
who have avoided fulfilling the obligation to retain the deceased (if this
circumstance is established by the court).

Initially, the land was considered the main wealth and means for the
existence of Ukrainians. Normative acts of the first decade of Ukrainian statehood
did not give an answer to the question of who owns the land, and only on October
25, 2001, the Verkhovna Rada of Ukraine adopted a new version of the Land Code,
according to which the Article 80 (a) recognized the right of private property of
citizens to land. Article 81 of the same code provided for the acquisition of the
inheritance as one of the grounds for the acquisition of the right of private
property, including land. Article 1225 of the Civil Code of Ukraine "Inheriting the
right to land" says that the ownership of a land plot goes to heirs on general
grounds, with preservation of its intended purpose. In this norm there is the
influence of the custom on the indivisibility of the family farming and the
preservation of its effectiveness after divisions/inheritance.

Currently, the legalization of the ownership of the peasants to land plots
takes place. Today, as in past times, not only houses, apartments or cars can be
transferred to successors but also fertile brooms, as it was in our history from the
Xl - to the beginning of the twentieth century

The provisions of Article 1226 of the Civil Code concerning the inheritance of
a share in the right of joint ownership correspond to the nature of family business
within the framework of a traditional Ukrainian household, where the property
belongs to family members based on jointly owned joint ownership. In determining
the share in the right of joint ownership (as in modern legislation), in the case of
the allocation of a share of the property that is in joint ownership, it is considered
that the shares of each of the co-owners are equal, unless otherwise established
by an agreement between them, a will or a decision the court (Article 370 of the
Civil Code). The subject of the right of joint ownership is entitled to bequeath its
share in the right of joint ownership to its definition and distinction in kind (Article
1226). The similarity of the custom and the law in the field of inheritance lies in the
fact that in both cases the sons were inherited equally. The difference between
them consists only in excommunication from inheritance. In customary law, the
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only ground for deprivation of inheritance is a distinction in one form or another.
In law, separation and deprivation of the inheritance are different things.
Separation by itself does not eliminate inheritance; it is only considered. The
customary legal equality with respect to the inheritance parts was practiced also
with respect to the daughters of the testator, provided that the family had no sons.

It is important to note that Ukrainian customary law, in contrast to Western
European or even Eastern laws, gave women a significant right. The main Ukrainian
specificity of the patriarchal variant of inheritance was that, in case of the death of
the deceased father, his wife became the property manager predominantly.
Although women generally did not escape inheritance, their right to inheritance
was unclear in the custom. It was either temporary, depended on different
conditions, or was liquidated through the provision of dowry, money, etc. A widow
in a simple separated family with children had the right to use her husband's
property for lifetime. In case of separation, he received an equal share of the
children, and in the absence of children it was considered a complete heir of the
husband.

The problem of national legal systems’ identity is in a dialectical relationship
with the formation and existence of local civilizations. In the framework of local
civilizations, the formation of different cultural and legal traditions. They in turn lay
the foundation for the formation of different types of states with the
corresponding legal systems. With regard to the specifics of the local civilizations’
rights (that is, the legal traditions themselves), here (with the exception of
Western Europe), significant innovations in connection with globalization,
according to R.lvants, did not take place. Much earlier, as a result of modernization
affecting one or another measure of all civilizations, the latter were borrowed (and
in the colonial countries imposed by force), many elements inherent first legal
families that have developed within the Western legal tradition. These include the
system of legislation, legal doctrine, justice. However, such essential
characteristics as the role of law in society, the relation to the law, had no special
changes [8, p. 91-92].

It is obvious that purely mechanical transfer to the level of normative
regulation of legal norms and the use of techniques of legal technology, as noted
by M.M. Marchenko, is not enough for the most effective implementation in the
national law of one country. It is unsuccessful even if there were already
successfully functioning legal norms which contained within the national law of
another state. There must be a "creative approach, in which one can rely on the
fact that institutes that are reintroduced or transferred from other legal systems,
norms or principles will not only be formally included in the structure of the new
legal system, but also effectively implemented" [9, p.227].

The state of the national legal systems’ functioning, their identity, as well as
the potential for transformation in recent times also depends on the processes of
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migration. As L.V.Andrichenko notes, globalization has exacerbated the problems
connected with the migration of the population. International law is influenced by
means of international legal instruments for solving migration problems, especially
in terms of preventing illegal migration of people [10, p. 7-8].

In the modern world, the problem of migration, which has various reasons
(first of all, political, economic, humanitarian, etc) affects different regions of the
globe. As aresult, the relevant communities (diasporas, communities) are formed,
which are based on certain principles and traditions, transposed from the "root"
cultural and legal traditions. As the experience of some states shows, this
circumstance begins to affect the characterization of the relevant national legal
systems. In accordance with the law of dialectics i.e. the transformation of quantity
into quality, an increase in the population representing another culture, legal,
affect the content and specificity of the functioning of national legal systems.

Using the achievements of the scientific and technological revolution in
various spheres within different societies does not mean their automatic entry into
another cultural environment. The experience of many states with ancient
civilizational roots clearly demonstrates that the development of these societies is
based on the combination of integration processes as an element of the
globalization era and the preservation of the national societies’ identity and legal
cultures. Such countries as China, India and some others whose economies are the
most promising in the next 20 years have been involved in the process of
modernizing their public life for a long time. However, this did not prevent them
from abandoning those civilizational foundations that reflect the originality of their
social life.

In the scientific literature there is an opinion that globalization processes will
lead to universalization, which will result in the formation of a world "global"
culture [11]. However, this point of view is not supported by all researchers.

This is extremely important because the universality of legal cultures in the
context of globalization is not inevitable. It is supposed that "the emergence and
formation of a new hierarchical level of world civilization development can be
possible with the optimal correlation of unification processes and the growth of
diversity". This is also a characteristic of the legal sphere’s development.

Regarding the interaction between national legal systems, which today is
characterized by an increase in the level of conflict, its effectiveness can be
increased by the refusal of total universalization and the recognition of the need
to preserve civilizational and cultural differences. Ignoring the existence of
distinctive national legal cultures means contributing to the creation of conflict
situations where there are contradictions between different legal cultures i.e.
contradictions that can be entirely resolved through constructive dialogue.
Moreover, there are objectively prerequisites for such a dialogue.
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The only way to optimize intercultural dialogue and interaction in a
globalizing environment is to implement it based on a pluralistic paradigm, which
involves acknowledging the differences that exist between national legal cultures.
The pluralistic paradigm derives from the unconditional recognition of the
differences, the versatility and multi-dimensionality of the ways of legal existence
and legal thinking, and, consequently, the need for active intercultural dialogue not
only in intergovernmental communication, but also at the internal level. The latter
is especially relevant for multinational states [12, p.6-8].

The dialogue of legal cultures must be ensured not only in
intergovernmental relations, but also within the borders of the states themselves,
where representatives of different cultures live. The current state of legal culture
is characterized by socio-cultural pluralism, when two or more legal cultures
coexist simultaneously in the same state-territorial boundaries, actively interacting
with each other.

The problem of socio-cultural pluralism and for the modern Ukrainian society
is rather urgent.

One can agree with the opinion of Yu.P. Loboda that events of his own legal
history left in the legal tradition of the Ukrainian people and the real legal system
of Ukraine as one of the phases of its dialectical formation a much deeper imprint
than theoretical concepts in which the experience of Western countries is
generalized Europe of the last half century. Itis incidentally dominated today in the
national scientific literature and is used by their adherents to study the domestic
legal history and the legal system. All heterogeneous, dissimilar elements in the
system form a unified legal tradition of the Ukrainian people, whose category,
unlike the categories of legal culture or legal consciousness, does not reveal the
specific character that characterizes each ethnocultural element, but shows the
general one that unites the entire diversity of the legal life of the people for many
generations into a single grandiose legal system [13].

Consequently, at the present stage of the development of society, the
problem of preserving the national legal tradition, national identity faces
challenges posed by the era of globalization. For the further development of
modern Ukrainian society, the need to preserve national legal traditions should be
combined with the problems associated with Ukraine's involvement in European
integration processes. This circumstance becomes of particularimportance for the
effective functioning of the national legal system of Ukraine, which, on the one
hand, is based on the legal traditions of the Ukrainian people, on the other hand,
takes into account the processes taking place in the modern world.

The process of Ukraine's integration into the European legal space should
not turn into an end in itself. This process is of great importance, since it can
provide a stable path for the development of Ukrainian society for a long time to
come. However, this process is quite complex, its implementation requires taking
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into account those cultural traditions of Ukrainian society that form its legal
consciousness, legal mentality, legal culture and legal thinking, that is, the real role
of law in public life.

The concrete manifestation of the influence of globalization processes on
the national legal system manifests itself through computerization in the legal
field. It can take place within the framework of law-making, law-enforcement and
law-protective activities of states. Computerization in the legal sphere is carried
out through the introduction of computer technologies in the legislative, executive
and judicial authorities. The creation of nationwide and regional computer systems
that contain relevant regulatory material contributes to the implementation of the
state's activities and the effective functioning of the national legal system.

The researchers of the transformation problems of the national legal system
point to the existence of contradictions in the ideological view of the
harmonization of national and international law [14, p.93]. First, there is no unity
of views on the terminology used. For example, some authors call the
"transformation" directly the process of coordination [15, p.92]. Others believe
that transformation is just one way (along with others) to implement the rules of
international law within the country [16].

There is also no unity of views on the nature and extent of transformation.
Some researches include the concept of transformation of referrals, acts of
ratification, publication of a contract, the publication of special laws,
administrative orders. Thus, Yu.T. Usenko speaks of transformation as "an
objective phenomenon that is expressed in various ways of implementing the
international obligations of the state through the publication of its national legal
acts" [17, p.16]. Other researchers are singling out along with transformation and
referral or pointing to reception and transformation.

Scientists also introduce the concept of "implementation" ("domestic
implementation",  "national legal implementation", 'internal legal
implementation" into scientific circles), and also the use of the term "sanctioning"
[18, pp. 70-71].

In foreign literature, there is also no unity of thought. However, the concept
of ""harmonization'" and "adaptation" became the most widespread.

It should be noted that in the general theoretical plan, the diversity of
thoughts on this problem is a completely natural state for science.

In the legal literature, there are several types or forms of transformation of
the norms of international law in the national. Yu.T.Usenko believes that all types
of transformation can be divided into two types: general and special. The general
transformation consists in the establishment of a general rule by the state in
national law, which gives the international legal norms the force of internal state
action. Special transformation is to provide the state with the specific rules of
international law of the forces of the internal state through their reproduction in
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the law in a textual form or in the form of provisions adapted to national law, or by
legislative approximation to their application in another way [17, p. 16-17].

Transformation can take place directly, i.e. imply, for example, the
application of international law within the national framework. It happens when it
follows from the norms enshrined in the constitution or other normative legal acts
that prescribe the primacy of the norms of international law over the norms of
national law. This form of transformation is called a direct transformation. In
particular, Article 9 of the Constitution of Ukraine provides: "International treaties
agreed upon by the Verkhovna Rada of Ukraine are part of the national legislation
of Ukraine" [19].

There is also another form of direct transformation (also «called
incorporation), according to which some norms of international law are not only
recognized by their legal force as part of national legislation but are included in the
internal law that is envisaged for certain types of rules of international law. Such
practice takes place in such European countries as Austria, Germany and others.

The legal literature also distinguishes indirect transformation, according to
which, for the recognition of the norms of international law, it is necessary to
publish or adopt a corresponding legal act within the framework of the national
legal system. This practice is being implemented, for example, in France and
concerns the most important international treaties. Thus, Article 53 of the
Constitution of the French Republic provides that "commercial, financial treaties
relating to an international organization to a person's position may be ratified or
approved only by law and come into force only after ratification or approval" [20].

There is another practice in the national legal system of Spain. Articles 92-94
of the Spanish Constitution stipulate that ""an organic law may decide to enter into
treaties for participation in international organizations or institutions of
supranational organizations to which the respective competence is transferred"
[21]. That is, parliamentary approval is required for concluding political, military,
financial treaties, as well as treaties, agreements that affect the abolition or
adoption of laws.

Thus, if the direct transformation of the norms of international law
automatically results in the same changes in the national legal system, then, if an
indirect transformation is used to make changes within the national legal system,
it is necessary to adopt the corresponding legal act.

As the experience of the functioning of national legal systems shows both
direct and indirect transformation of the national legal system is used for the
effective transformation of national law under the influence of globalization
processes. This process is quite complex and controversial. Transformation can be
reflected in the transformation of the most diverse components of the legal
system. The degree of these transformations depends on many factors that
determine the peculiarities of these components, which are different in nature and
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content. If some components are adapted to change, then others are rather
conservative and, accordingly, less flexible.

The influence of globalization processes on the national legal system affects,
above all, the process of law-making and law-making, which is rather complex
phenomena, determined by the relevant social, economic, political, social, ethical,
religious, philosophical factors. The legal norms contained in normative legal acts,
adopted in conditions of both formal and informative aspects, take into account
the specifics of globalization processes.

Law-making and law-creation in the conditions of globalization are
transformed, first of all, towards the spread of their social base, i.e. more and more
subjects accept not the passive but the most active and direct participation in this
process. This process is also transformed by the fact that new problems arise in the
legal field, the resolution of which requires a mandatory legal settlement at the
national and supranational levels. The problems of ecology, security, information,
demography demand a new approach and a new understanding, in which it is
necessary to combine all areas of legal regulation. It is equally true that
globalization requires a different view of the process of law-making and,
accordingly, other principles of regulation of modern social processes. An ethical
turn in international relations must take place, which should be based on the
ethical principles of human existence in the world: justice, freedom, equality,
consensus, pluralism. It is impossible in the legal field to ignore the traditions, the
mentality of the peoples and to impose unified legal rules. Any law can function
effectively when it is legitimate, that is, an acknowledged people. If the law is not
legitimized, it will not have legal force and will be implemented through violence
[22, p.13, 14].

It concerns establishing or restoring the equilibrium of the relations of the
subjects, which is both in ensuring equal rights and opportunities for their
implementation, as well as compensation for losses, social mobility of statuses,
organizational and procedural security of activity, the combination of individual,
group and general social interest [23, ¢ .52].

When adopting regulations, a number of factors must be taken into account,
but globalization requires consideration not only of national factors, but above all
of regional and international factors, and therefore the principles and norms of
international law must be taken into account when developing national law.

"In the theoretical and practical terms," says M.Marchenko, "there is a
restriction of the state monopoly in the field of national law-making and the
inclusion of a number of other non-state actors in this process." More and more
international organizations and corporations are involved in this sphere. In some
spheres of legal regulation, their participation becomes dominant. An example is
the sphere of trade relations [24].
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For example, taking into account the dynamics of the globalization process
the Lisbon Treaty of 2007 significantly extends the scope of the EU's powers to
implement policies and activities in such areas as the service of general economic
value, space, sports, tourism, energy (except nuclear), civil defense, coordination
of administrative cooperation between Member States in the realization of the law
of the European Union, coordination of assistance measures to Member States
affected by terrorist acts or disasters, humanitarian assistance to third countries
[25].

The current legislative policy of the states is formed in accordance with the
basic laws of the modern state and law development, which are transformed under
the influence of globalization processes. This policy should be based on a flexible
basis, since legal expansion increasingly reflects the impact of globalization on
national legal policy. And if some states are more prepared for such an expansion,
then other states perceive it differently. In particular, EU member states are
actively transforming their national legislation in line with EU standards, in
particular in regulations, directives and other EU legal acts, within the limits of the
general agreements reached on the creation of a united Europe. In order to
implement the provisions of the Treaty of Rome on the establishment of the
European Economic Community in 1957, the Member States have incorporated
into their constitutions provisions on the possibility of limiting their sovereign
rights and the transfer of these EU rights (eg, the Constitution of Germany, Italy,
Spain).

Several states, through a special position in various fields, in particular in
shaping legal policy, are more conservative and, accordingly, the transformation
of their national legal systems requires more time and a set of all-round measures
aimed at minimizing the negative perception of its consequences.

Globalization processes directly affect not only the process of law-making,
but also the process of law enforcement as a specific activity, aimed at
implementing the established legal norms. These manifests itself in the
improvement of procedural legislation. This influence requires some innovations in
the organization of law-enforcement activities of the state. Law enforcement is a
dynamic process, and this dynamism becomes even more prominent in the context
of globalization. Under these conditions, the institute of administrative justice is
being actively introduced to improve the efficiency of law enforcement activity. In
particular, due to this, the general government policy aimed at combating
corruption can bring the expected results [26].

Under the conditions of globalization strengthening the role of law in public
life manifests itself in the spread of spheres of legal regulation. V. Sorokin notes
that "under globalization in the economic sphere there is a deregulation of social
relations, the role of legal regulation increases significantly" [27, p.65]. This
circumstance, first of all, is explained by the fact that both the object and the
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subject of legal regulation are not only complicated, but also spread. This spread is
explained by the fact that new spheres of public relations are in need of legal
regulation as it was already mentioned above. As a result, new legal norms appear,
which, in turn, form new legal institutions and legal branches. For example there
are the rules of law governing the scope of increasing integration. These norms,
combined with the legal community, claim to be relatively independent in the
structure of law.

The processes of globalization are gaining momentum and, of course,
according to V.M. Konovalov, affect the functioning of the states, their basic
institutions, functions and sovereignty [28, p.337-346].

The impact of globalization on state’s functions is shown in internal and
external functions. The tendency of internal functions of the state’s development
in the era of globalization is called their internationalization, i.e. the provision of
internal functions of the corresponding international aspect [29, p. 101-102].

The processes of globalization affect the functioning of states in the
direction of limiting the sovereignty of the national state most significantly.
According to Diaz-Melian de Hanish, it is widely circulated today that there is an
opinion on the obsolete sovereignty, its incompatibility with the current trends in
the development of the international community and the tendency of general and
legal integration /

L.S. Mamut believes that global integration has a reverse side. It is a national
disintegration, which involves weakening of internal relations, the breakdown of
the mechanism of national sovereignty. According to the scholar, the national
state factor gradually ceases to be basic for and dominate the nations [30, p.174].

Also, researchers draw attention to such problems of modern legal
development as the existence of a tendency to influence the legal systems of the
western on '"non-western" legal systems without taking into account the
peculiarities of these legal systems, ignoring the positive that these systems have
[31, p.73]- In this connection, the term "legal expansion" was used [32].

Such tendencies contradict the nature of legal integration. States borrow
legal norms, institutions, branches of law from each other, but not the legal
system. Norms acquired in the national legal system acquire national specifics over
time.

According to English researcher W. Twining, "the most radical forms of
discussion on the processes of globalization include such words and expressions
as "the end of sovereignty",'"the rejection of national statehood","global
government”,'"the world without borders". Obviously, such conclusions deserve
special attention from scientists and lawyers, but their significance is controversial
and difficult to interpret. However, the argument that the phenomenon of
supranational law deserves greater attention from lawyers and lawyers does not
include any specific obligations regarding the occupation of a position related to
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these findings. As the relative significance of national states actually decrease, the
question is extremely complex, since the answer to it requires a generalization at
the micro level [32, p.629].

Analyzing the effects of globalization on a nation state, the American
sociologist R. Streyker makes the following conclusions: firstly, globalization leads
toanincrease in the state's dependence on capital not only of the national but also
of the foreign one. Secondly, financial and industrial globalization increases the risk
of capital outflow from the country in those cases where business believes that the
state's tax system and financial policy do not provide it with high profits. Thirdly,
the growing financial integration limits the ability of the national government to
develop economic policy. The government must strictly adhere to budget
discipline, reduce social spending and public debt in order to convince the
international financial markets of their intentions to prevent inflation from rising
[33, p-49]-

Globalization leads to the formation of fundamentally new approaches to
this problem. The essence of the globalization restructuring of international
relations and global development M.O. Kosolapov sees in a fact of the new
construction of the territorial component. A new virtual "shell" for further
development is created. It is not simply new, but fundamentally new. From this
perspective, he defines globalization as the process of organization in one system
of many "spaces" that have arisen in different times and constitute the sphere of
international relations (from the sub-state to the global levels of the modern world
order) [34, p.10-11].

Modern understanding of state sovereignty means the sovereignty of
participants in international communication [35, p.168]. It is thanks to sovereignty
that the national state is recognized as an independent subject of international
relations. In addition, such a phenomenon as supranationalism that has emerged
in a globalized context reflects a situation where a nation state is compelled to
comply with norms established without its consent based on its predetermined
powers to international organizations or regional associations. In such cases, the
latter, based on their legal personality, take voluntary decisions in the form of
mandatory legal regulations, which often have the right of direct action (for
example, the EU).

In a globalized world, the transformation of the national legal system leads
to significant changes in such an important sphere as the rights and freedoms of
an individual and a citizen.

In this area, several major international legal acts aimed at its
universalization have been adopted. In the substantive aspect, this tendency, as it
was noted by P. M. Rabinovich, is manifested in the fact that today the absolute
majority of states recognized the existence of problems of the implementation and
protection of inalienable natural rights and freedoms of an individual and a citizen
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and the need for a gradual solution of such problems. It is also proved by the fact
that they agreed with the consolidation of the minimum necessary list of rights and
freedoms in the Universal Declaration of Human Rights; agreed on the creation of
international (supranational or interstate) bodies, which they are authorized to
monitor and monitor the state of observance of human rights in the respective
member states, and to give it control and influence, and also have agreed to
implement the recommendations and decisions of these bodies; reached a
consensus on the procedure for considering issues related to violations of human
rights in different countries and defining measures of international response to
such violations "[36, p.3-4]-

In the context of globalization, the issue of the implementation
guaranteeing and observance of human and citizens' rights and freedoms, at both
the national and state level, becomes a decisive factor in the above-mentioned
sphere. As a result, the problem of human rights and freedoms has ceased to be
only an internal affair of the state, and for the most part it is under the special
protection of supranational law.

Under these conditions, the role and significance of the activities of
international organizations aimed at the formation of appropriate universal
standards in the field of human rights, as well as the establishment of effective
mechanisms for their implementation and control, is increasing. Thus, the activities
of the United Nations and its special bodies (the Human Rights Council, which has
replaced the outdated international institution - the UN Commission on Human
Rights) is gaining ever greater significance.

The transformation of this sphere is also since the problem of protecting
human rights goes beyond the sovereignty of the national state and the internal
competence of the states. However, this does not mean, as A.V. Cholakhyan
observes, that the protection of human rights at the national level is pushed to the
background. Now, under the conditions of globalization, the role of the state has
become much more complicated. In addition to its classic functions in the
protection of fundamental rights and freedoms of the individual, law and order,
health, education, the state assumes increasing responsibility for ensuring
equality, justice, poverty eradication, maintaining a favorable environment and
solving other problems.

Under the influence of globalization processes, the very concept and the
limits of human rights and freedoms are subjected to serious changes, as relations
between the man and the state change. This is since international and regional
associations and organizations act as independent parties in such relations. This is
most evident in the territory of Europe, as exemplified by the European Union.

It appears that the development of human rights and freedoms will be
influenced by the processes of integration of states into the international legal
space. This, in turn, will also result in restrictions on state sovereignty and the
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spread of the jurisdiction of international and regional organizations. International
legal cooperation and legal integration, which are part of globalization, have come
to a new level of quality today, moving from economic, financial, trade, industrial
globalization, associated with some authors with negative results of this process,
to cultural, human rights and legal components that bring many benefits to
mankind. If national states are to respond responsibly to all processes of
globalization, then they will be able to reduce their negative manifestations and
develop positive trends. Of course, this does not exclude the need for the
development and introduction of natural and inalienable human rights and the
values of civil society within the framework of national law in the social life [37].

In the era of globalization, the process of limiting the sovereign rights of the
state will lead to the strengthening of the sovereignty of the individual. State
sovereignty can no longer act as a violation of human rights. Many of the principles
and norms of international law, which are applied today, prevail over sovereignty
of states and national laws. Human rights extend beyond national boundaries,
while regulating both the laws of individual states and international law, in
connection with which now began to talk about the sovereignty of the individual,
that is, the basic rights and freedoms of each individual, protected by national and
international standards.

Problems related to human rights are global in nature and can only be solved
by joint efforts of States. According to many scholars, the solution of problems of
interstate nature is naturally reduced to the idea of "global governance", which is
largely like the proposals for the establishment of a world government [38, p.5].

Preserving the identity of national legal systems under the conditions of
globalization is updated as never before. The originality of the national legal
systems manifests itself in the special components of the legal system, which
reflects their identity on the basis of the maintenance of the principles of social
cultural regulation inherent in every society, determined by the national legal
tradition, value priorities and guidelines in each individual society: national legal
consciousness, legal culture, dominant legal thinking, legal mentality. The identity
of the national legal system reflects the specificity of the national legal
consciousness, legal culture, dominant legal thinking, legal mentality, which are
conditioned by the national legal tradition, value benchmarks in each individual
society.

In order to minimize the negative effects of globalization and preserve the
identity of national legal systems, avoidance and resolution of contradictions and
the soft introduction of international and regional law into national law, the
process of legal infiltration is of considerable interest, which ensures maximum
consideration of the peculiarities of the formation and functioning of the relevant
national legal systems . Due to legal infiltration, it is precisely those provisions that
are not alien to the relevant national legal systems. Effective use of the mechanism
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of legal infiltration will facilitate painless and effective transplantation of legal
provisions contained in international legal acts or in national legislation of foreign
countries into the national legal system.

The condition for optimizing intercultural dialogue and interaction in a
globalized world is recognition based on a pluralistic paradigm of the differences
that exist between national legal systems. The pluralistic paradigm comes from the
unconditional recognition of differences, the multidimensional ways of legal
existence and legal thinking, the need for active intercultural dialogue, not only in
intergovernmental communication, but also at the interstate level.

At the present stage of the development of society, the problem of
preserving the national legal tradition of Ukraine, its national identity is faced with
the requirements of globalization. The further development of the modern legal
system of Ukraine is inextricably linked with the preservation of its identity, which
is based on national legal traditions, and on the ability to meet the requirements of
the present. It concerns the inclusion of Ukraine in European integration
processes. The process of Ukraine's integration into the European legal space
should not turninto an end in itself. Meanwhile, this process is of greatimportance,
since it can help to ensure a stable path for the development of Ukrainian society.
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Chapter 8

Types of the law-enforcement administrative procedures’
regarding the realization of judges independence’ guarantees

Law-enforcement administrative procedures’ regarding the realization of
judges independence’ guarantees are quite various, which is conditioned firstly by
a significant circle of judges independence’ guarantees, and secondly by its
content, since many of them, as a rule, involve, several procedures of the
realization at once. The abovementioned determines the relevance of the
systematization of the administrative procedures as to the realization of the
administrative legal guarantees of the judges’ independence.

Natural classification is considered simultaneously as a method of scientific
knowledge. In this regard, proper classification should provide complete
information about the object of knowledge. Taken into consideration the
philosophy’s established approach to the unity and form of any phenomenon, such
a classification should encompass both the internal and external features of the
mentioned procedures.

The issue of the systematization of administrative procedures in general,
and - within the work of courts and judges, has already been the subject of
scientific research. Consequently, conduction of the mentioned systematization
involves considering the scientific results of existing scientific research. In this
context, first, the scientific researches of V.V. Schepotkina and O.S. Lagoda should
be noted, who directly focused attention on this issue. In addition, should be
mentioned the latest scientific papers of the following researches, which deal with
the classification of administrative procedures directly: N.P. Khrystynchenko,
V.Yu.Maschuk, S.G. Brattel.

O.S. Lagoda provides the classification of administrative procedures based
on criteria such as the implementation procedure (formal and informal or ordinary
and simplified), the type (direction) of the executive and local government, the
subject of the initiative, the consequences for the private person, the presence or
absence of a dispute in the relations between the administrative body and private
person, the procedure for implementation. Taking into consideration the criterion
of direction there are external and internal administrative procedures. Internal
ones involve the activities of administrative bodies, which are carried out without
the involvement of private individuals, namely, it is the relations, which are arisen
and are executed within the system of bodies; internal ones foresee the presence
of one more party, that is private (natural or legal) person besides the
administrative body. Under the criterion of the subject of the initiative, external
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administrative procedures are divided into applicational and interventional. The
applicational procedure is understood as a proceeding, which begins with the
appeals of individuals and legal entities. Interventional procedures are carried out
at the initiative of the administrative body. Considering the criterion of
consequences for a private person, interventional procedures are divided into
«negative» (possessing a legal limitation character) and «positive». According to
the criterion of presence or absence of a dispute, there are claim and non-claim
administrative procedures. As will be demonstrated below, almost all these criteria
have been recognized in legal doctrine. However, nowadays it is controversial only
the last criterion - whether there is or there is not a dispute. Some researchers
identify incontestability, as one of the features of administrative procedures [4],
while other researchers agree with the possibility of distinguishing complaint
administrative procedures [5, c. 270]. From our point of view, the disputed nature
of the administrative procedure does not contradict its general definition as the
modalities of work of the authorized body, which is aimed at the consideration and
resolution of individually determined administrative cases.

T.0. Kolomoets, P.S. Lyutikov, O.Yu. Melikhova supplemented the above
classification of administrative procedures, adding such a classification criterion as
the form of activity of the subjects of public administration. According to this
criterion administrative procedures differentiate into a normative act of
administration, an individual administrative act, a conclusion of an administrative
contract, a commission of an organizational or technical action of the
administration. [5, c. 270].

It is also worth attention attempts to systematize existing criteria for the
classification of administrative procedures conducted by such researchers as
S.G.Bratel, V.Yu. Mashchuk, N.P. Khrystynchenko [6; 7; 8]. S.G. Bratel illustrate the
scientific position of Yu.O. Tykhomyrova regarding such a criterion of division as
the competence of executive bodies, according to which administrative
procedures are divided into: organizational, rulemaking, informational, related to
the implementation of organizational and technical actions, administrative and
managerial, etc. [6; 9, p. 4]. In addition, there are such classification criteria as
widespread, purpose of execution, functional orientation, etc. The researcher also
examines separate sectoral classifications of administrative procedures: in the law-
enforcement sphere, in particular regarding professional selection and
recruitment to the bodies of internal affairs. Particular attention deserves the
general conclusion of S.G. Bratel concerning impossibility of existence of single
criteria for such classifications, and also concerning the existence of a problem of
delimitation of administrative procedures on the fields of operation [6].
Consequently, it may be concluded that there is a significant variety of criteria for
the classification of administrative procedures that take into account both the
general provisions concerning them and its division according to the particular
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sphere of social relations. Conclusion of S.G. Bratel concerning the impossibility of
an exhaustive classification of these procedures leaves a relevant scientific
research for its conduct in relation to the administrative procedures.

Referring to the already substantiated researchers concerning the
classification of administrative procedures in the judicial field, we can specify the
work of V.V. Schepotkina, which proved the advisability of the allocation of two
types of administrative procedures in the work of courts and judges and called
them «basic» - organizational and administrative-jurisdictional. Organizational
procedures were considered the following: a) organizational management in the
courts; b) staffing the activity of courts (selection of judges and appointment to a
position of judge for the first time, dismissal from office in the general order); )
realization of the right of access to public information. As administrative-
jurisdictional procedures, the scholar considered: a) procedures for bringing
judges to disciplinary responsibility and dismissing a judge from office in special
circumstances; b) procedures for bringing to administrative responsibility for the
commission of corruption administrative offenses [10, p. 12].

Proposed classification of administrative procedures by V.V. Schepotkina,
has a scientific significance and reflects the existence of administrative-legal
relations procedural in the field of judicial system. Despite its undeniable scientific
validity, it is not indisputable. Thus, the procedures of realization of the right of
access to public information, although have consistent character, but it is difficult
to distinguish between them the stages, especially taking into account such a basic
feature of the stage as the completion of it with a certain legal act, which is
considered at the same time as the beginning of another stage. In addition, the
allocation of administrative procedures for enforcement activities in relation to the
implementation of guarantees of the independence of judges provides for the
consideration of their target orientation, and therefore proposed classification of
administrative procedures by V.V. Schepotkina in the work of courts and judges
can be used as the basis for further scientific analysis. Thus, it is necessary to take
into account the existence of such procedures aimed at ensuring the
independence of judges as a procedure for the application of measures to ensure
the safety of a judge, his/her family members, property, and procedures of
organizational management in courts can hardly be attributed to those relating to
the implementation of guarantees of independence judges.

Consequently, the existence of critical cautions to the already existing
theoretical model of administrative procedures in the work of courts and judges,
as well as the consideration of the subject of scientific analysis, leads to further
scientific search for administrative procedures of law enforcement activities in
relation to the implementation of guarantees of independence of judges and their
classification by certain types.
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Research of scientific results in this sphere suggests that there is no single
scientific position regarding the structural construction of an administrative
procedure and its elements. It is generally accepted that the internal construction
of another administrative procedure is similar to the concept of administrative
proceedings, according to which any proceedings consist of procedural stages,
which, in turn, are divided into phases filled with actions [5, p. 264]. This approach
is accepted by part of the scientists in relation to the definition of the structure of
the administrative procedure [11, p. 28, 29; 12]. At the same time, other scholars
identify such elements of the administrative procedure, as the terms, subjects,
evidence, the actual actions of the subjects, the legal fixing of these actions, etc.
[13, p- 2; 14, p. 10]. Moreover, this group includes works of a higher level of
generalization - the theory of law [15; 16, p. 5]. It should be noted that there are
instances of application of the second approach in formulating proposals for
improving existing legislation at the level of state authorities [17].

In order to select appropriate classification criteria to systematize
administrative procedures of enforcement activities in relation to the
implementation of the guarantees of the judges’ independence, it is efficient to
consider in more detail the above-mentioned views of scholars.

In the theory of law, within the framework of the second approach,
distinguish the following elements of the legal procedure: the actual actions of
their subjects, the legal fixing of these actions [16, p. 5], the subject of the legal
procedure, the object of the legal procedure, the outcome of the legal procedure
[15]-

Also noteworthy are studies on the selection of elements of administrative
procedures that arise in certain areas of social relations. V.P. Tymoshchuk in his
thesis «Procedure for Adoption of Administrative Acts: Issues of Legal Regulation»
(2009) defines the elements of the procedure for the adoption of administrative
acts: stages, phases, procedural actions and procedural decisions [14, p. 10]. In his
earlier work, «Administrative Procedure and Administrative Services. Foreign
experience and proposals for Ukraine» (2003) V.P. Tymoschuk distinguishes the
following elements of the administrative procedure: the beginning, settlement,
terms, rights of the person, duties of the administrative body, informing and
personal reception, invitation, evidence and proving, hearing [13, p. 2, 49].

According to the results of the research, taking into account the features
of the administrative procedure, it is easy to discern that the approaches of the
second group of scientists (O.S. Sereda, K.V. Nikolina, V.P. Tymoshchuk) determine
such elements of the administrative procedure that reflect their features. At the
same time, it can be argued that, despite the fundamental difference in the
abovementioned scientific approaches, they do not contradict each other from the
position of clarifying the essence of the administrative procedure.
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The determination of classification criteria regarding the internal specificity
of administrative procedures for enforcement activities regarding the
implementation of guarantees of the judges’ independence requires
consideration, except: a) the abovementioned scientific achievements in relation
to elements of the legal and, in particular, administrative procedure; and b) the
researched features of administrative procedures, also available in scientific
research approaches to classification of administrative procedures.

It should be noted that most of the researched administrative procedures
are classified according to the criteria defined for administrative procedures in
general. However, for certain procedures, the specified criteria can not be fully
applied. Thus, according to the criterion of the subject of the initiative,
administrative procedures are divided into applicational and interventional.
Applicational procedure refers to proceedings that begin with the appeals of
individuals and legal entities (O.S. Lagoda) [3, p- 28-29]. The researcher divides the
applicational administrative procedures into three main types according to the
Law «On Applications of Citizens»: application for administrative services;
application with proposals and remarks; application with complaints about actions
or omissions of the administrative body [3, p. 29]. From the mentioned
classification, as well as from the context of another material in relation to the
applicational procedures, it is possible to draw an important conclusion regarding
the additional feature of such procedures, namely, that the applicational
procedures initiated by the application not only of the person, but of the person
concerned, that is, on the realization of the rights of that particular person
appealing.

In this context, attention is drawn to the following administrative
procedures of law enforcement actions concerning the implementation of
safeguards for the independence of judges, as procedures for ensuring: the
application of special measures to ensure the safety of ajudge, a member of his/her
family, property, and the automatic distribution of cases between judges, separate
administrative procedures, related to the activity of the bodies of judicial self-
government, etc. In accordance with the provisions of Part 1 of the Article 14 of the
Law of Ukraine «On State Protection of Court Workers and Law Enforcement
Bodies» of 23.12.1993 N2 3781-XII (hereinafter - the Law «On State Protection of
Court Workers and Law Enforcement Bodies») [18], the decision to take special
measures to ensure security in relation to the judge accepts the court chairman.

Consequently, the administrative procedure for the adoption by the
department of paramilitary protection of State Judicial Administration of Ukraine
of a decision on the application of security measures is unequivocally called the
applicant difficult, since, in fact, the grounds for the adoption of such a decision
should include not only the relevant appeal of the judge, but also the decision of
the court chairman, which is not the issues of his rights and obligations as a person
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taken under protection are solved. But it is even more difficult to call such an
interventional procedure because it does not start at the initiative of the relevant
unit. The procedure for automatic distribution of cases between judges is similarin
nature.

It should also be noted that there is a sufficiently wide range of initiative’
subjects of the administrative procedures under consideration. Unlike
administrative procedures in other spheres of state power, subjects whose rights
and responsibilities are not directly resolved by the results of these procedures
may initiate separate administrative procedures for enforcement activities
concerning the implementation of safeguards for the independence of judges. The
above refers to appeals of a meeting of judges with a statement on bringing to a
disciplinary charge a lawyer, prosecutor, official of a state authority or a local self-
government body for committing acts or omissions that violate the guarantees of
independence of the court and the judge, respectively, paragraph 5, part 5 of
Article 128 of the Law of Ukraine «On the Judiciary and Status of Judges» dated
02.06.2016 No. 1402-VIII.

Thus, subjects that can initiate administrative procedures for enforcement
activities in relation to the implementation of safeguards for the independence of
judges can be defined by a sufficiently wide range of subjects of law.

The interest in determining the internal specificity of the investigated
administrative procedures is also in a criterion for the nature of an act adopted on
the results of a particular administrative procedure. In particular, as was indicated
above, the following acts that occur as a result of administrative procedures are
distinguished: adoption of a normative act of administration or an individual
administrative act, the conclusion of an administrative contract, the commission of
an organizational or technical action of the administration [5, p. 270]. From this
point of view attention is attracted by decisions of bodies of judicial self-
government. In accordance with clause 7 part 2 of Article 129 of the Law of Ukraine
«On the Judiciary and Status of Judges», the congress of judges of Ukraine is
empowered to deal with proposals on issues of court activity to bodies of state
power and bodies of local self-government. In accordance with Part 3 of Article 129
of the Law «On the Judiciary and the Status of Judges», binding decisions of the
congress of judges of Ukraine, adopted within its powers for all bodies of judicial
self-government and all judges, were established. At the same time, the issue of
the legal force of the said decisions for other subjects of law not belonging to the
judicial system is not regulated directly.

This can be considered because of the special legal nature of the bodies of
judicial self-government, which are formed by judges for, among other things, the
expression of their interests as carriers of the judiciary [19, p. 230].

Consequently, taking into account the above, the systematization of
administrative law enforcement procedures regarding the implementation of
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guarantees of the independence of judges from the point of view of the
peculiarities of these procedures should be made on the basis of: 1) the purpose or
functional orientation of these procedures; 2) the need to take into account their
internal specificity.

Conclusions regarding the purpose (functional orientation) of the
administrative procedure for the implementation of administrative and legal
guarantees of the independence of judges may be derived from existing doctrinal
developments in relation to the purpose of the administrative procedure in
general. A general conclusion can be drawn from the definitions of the
administrative procedure discussed in section 2.1, according to which such an
objective can be generally determined by the consideration and resolution of
individual administrative cases [5, p. 269-270; 20; 21; 22, p. 386; 4].

In the legal doctrine has been repeatedly expressed scientific positions
regarding the direct definition of the purpose of administrative procedures. The
decision on the possibility of applying the mentioned conclusion regarding
administrative procedures for the implementation of administrative and legal
guarantees of the independence of judges requires the recourse to scientific work
on such procedures. A.L. Borko, researching the issues, in particular, the order of
dismissal from the post of judge, the mechanism of its employment as one of the
key guarantees of independence and immutability of judges, observes that the
establishment of objective grounds and a transparent legal procedure for the
termination of powers of a judge, its sufficient administrative and legal provision
creates conditions for the proper performance by judges of their professional
duties. In this case, the absence of influence on the judge through the possibility
of his illegitimate release and lawful activity of the plenipotentiary judge is
guaranteed [23, p. 21].

Consequently, these mechanisms can be considered an important
condition for the realization of the legal status of a judge. Without going into a
detailed study on the significance of other legal procedures for the
implementation of administrative and legal guarantees of the independence of
judges, it becomes obvious that the judge can not properly exercise his/her legal
status in the absence of them. Consequently, the above general conclusion
regarding the purpose of the administrative procedure is also valid for the
researched type of such procedures.

The vast majority of legal guarantees of the independence of judges
enshrined in Articles 6, 48 of the Law «On the Judiciary and the Status of Judges»
relate precisely to the implementation of the status of a judge, which follows, first
of all, from their wording, which presupposes the presence of a person with the
appropriate status. However, this conclusion is not valid for all of these
guarantees. Thus, in clause 1 of Part 5 of Article 48 of the mentioned Law is
concerned, in particular, with the proper procedure for appointment, prosecution,
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dismissal and termination of a judge’s powers. Systemic interpretation of this norm
in conjunction with the norms, in particular, paragraph 4 of the mentioned Law,
gives grounds to assert that the mentioned guarantees concern not only the
realization of the status of judge but also the acquisition of such status.

Taking into account the above, according to the criterion of functional
orientation, administrative procedures for the implementation of administrative
and legal guarantees of the independence of judges should be divided into: 1)
administrative procedures for obtaining the status of a judge; 2) administrative
procedures for the realization of the specified status.

From the standpoint of features and structural construction of the
mentioned administrative procedures, it is interesting, first of all, the following
criteria for classification: the subject of the initiative (applicational and
interventional); the nature of the act adopted on the results of a particular
administrative procedure. Regarding the first criterion, the detail of the legal status
of the subject of the initiative (private individual, judge (other employee of the
court), judicial self-government body, etc.) is essential.

The selection of types of administrative procedures for enforcement
activities in relation to the implementation of guarantees of the independence of
judges must be carried out considering the attribute of the relative selection of
each type. The separation of each type of administrative procedure follows from
the recognition of administrative procedures as a set of purposeful, sequential
actions that are carried out within each type of administrative procedure.

The analysis of theoretical approaches to the classification of administrative
procedures, considering the objective orientation of the classification, suggests
that the relative separation of administrative procedures of different types is
ensured by a difference in their content, namely:

- the difference - in the direction of implementation;

- differences in the subject of law enforcement activities;

- peculiarities of the subject structure.

The relative separation of administrative procedures is indicated in
connection with the fact that the administrative procedures of different types are
united by one intended purpose - to guarantee the independence of judges. At the
same time, the presence of joint purpose-setting procedures does not exclude
features of their content and, accordingly, certain differences in structure.

Among the guarantees of the independence of judges, whose law
enforcement activities are carried out in the administrative and procedural form,
and which differ in the direction of implementation, the subject, the subject
structure, should include:

- procedures for applying the responsibility for appeals to non-enforcement
of court decisions, for displaying disrespect for the court or the Constitutional
Court of Ukraine;
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- procedures for guaranteeing an effective system of safety fuses on the
outcome of the trial (including procedures for ensuring that there is no
interference with the system of automatic distribution of cases);

- procedures for proper consideration of the case and decision-making in
the case;

- procedure for selection of judges, dismissal and termination of authority;

- procedure for appointing judges to administrative positions;

- procedures for bringing judges to justice;

- procedures for organizing the activities of courts;

- procedures for the functioning of judiciary and self-government;

- procedures for the application of measures of legal protection of a judge,
members of his family, property.

An indication of the nature of the legal relationship in the area of
implementation of the mentioned administrative procedures for the application of
guarantees of the independence of judges should be chosen for the allocation of
such types:

- negative;

- organizational (positive);

- personnel;

- procedural.

Negative administrative procedures, the application of which involves the
effects of a negative (restrictive) nature are: the use of responsibility for appeals
to non-enforcement of judgments, for disrespect for the court or judge; bringing
judges to justice; application of measures of legal protection of a judge, members
of his family, property.

Organizational (positive) are the procedures relating to the organization of
the activity of courts and judges: appointment of judges to administrative
positions; organizational support for the activity of courts; guaranteeing an
effective system of safety precautions for the outcome of the trial; functioning of
judicial self-government.

Personnel administrative procedures for the use of guarantees of the
independence of judges are called procedures relating to the special procedure for
selection of judges, dismissal and termination of authority. Although personnel
administrative procedures can be considered at the first sight to organizational
ones, the subject of their application is complex, since it concerns various aspects
of staffing of the courts, including negative ones (in particular, the dismissal of a
judge).

There are also procedural procedures - those relating to the proper
consideration of and action by the courts. The above refers to the procedures of
administrative courts’ consideration of cases of administrative jurisdiction, as well
as the consideration of an administrative offense by a judge.
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Characteristics of such administrative procedures for the use of guarantees
of independence of a judge as appropriate consideration of a case by a judge
should be made taking into account the need to separate the procedures for the
consideration of cases of administrative jurisdiction and procedures for
consideration of a case of an administrative offense by a judge. This approach is
conditioned by the recognition of the fundamental difference in the procedural
forms of various types of administrative procedural legal relations - the procedural
form of justice in administrative jurisdiction cases and the procedural form of
consideration of a case of an administrative offense by a judge.

Among the features that distinguish justice from other types of state
activities are: a) implementation only in specific ways, established by law; b)
implementation with special order (procedure), detailed in the law; ¢)
implementation only by a special body - a court; d) the adoption of a law of justice,
which has a binding force [24, p. 11-13]. In the course of consideration by a judge of
a case concerning an administrative offense, justice is not carried out and an act of
justice is not accepted, as a ruling in an administrative offense has a different legal
nature.

The content of proper consideration of a case by judge from the point of
view of its application as a guarantee of independence of judges should be
disclosed, based on the concept of fair trial as the basis for this guarantee.

In the scientific literature, there are several elements of the right to a fair
trial: the right to access to a judicial procedure; the right to a fair hearing within a
reasonable time by an independent and impartial tribunal established by law; the
right to a public hearing; the right to participate in court proceedings, having equal
opportunities with the other party, the right to question witnesses and others [ 25,
p. 126].

Consequently, the requirement to exercise the right to a fair trial in
administrative courts is directly related to the independence of the court, and
therefore the issue of the administrative procedure of law enforcement activities
regarding the implementation of the guarantees of the independence of judges
must be disclosed, based on the characteristics of the existing procedures of
judicial review of the case of administrative jurisdiction according to the criterion
of compliance with the elements of fair trial.

|.LE. Marochkin, revealing the essence of the realization of the right to a fair
trial, pointed to the comment of experts of the Council of Europe of Parts 1,2,
Article 55 of the Constitution of Ukraine, which established that the rights and
freedoms of person and citizen are protected by the court. Everyone is guaranteed
the right to appeal in court decisions, actions or inactivity of state authorities, local
self-government bodies, officials and employees. Thus, the Council of Europe
experts noted that this constitutional order is the basis of judicial control over
administrative bodies [26, p. 276], and the appropriate judicial control procedures
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that are carried out by a court in the consideration of a case of administrative
jurisdiction, it is expedient to consider from the standpoint of procedures for the
application of guarantees of independence of judges.

B.D. Hudz analyzed the essence of the administrative procedure for judicial
control of the legality of administrative activities of executive authorities. The
researcher substantiated the notion of the administrative procedure of judicial
control, which was defined as «the order of consistently conducted procedural
actions of proceedings in matters of administrative jurisdiction (administrative
legal proceedings), and the procedural actions of the administrative court, the
participants of the judicial administrative process are regulated by administrative
procedural rules and constitute in aggregate the judicial administrative process.
Consequently, proceedings in administrative jurisdiction (administrative
jurisdiction) serve as a substantive filling of the administrative procedure for
judicial control of the legality of administrative activities of executive authorities,
thus creating conditions for the consistent, purposeful commission of actions by
the court, other participants in the judicial administrative process »[27, with. 81-82].

Thus, the administrative procedure of judicial control exercised by
administrative courts, when disclosing the essence of the right to a fair trial as a
guarantee of the independence of judges, should be noted from the standpoint of
the appropriate legal procedure. The application of such a procedure facilitates
(creates conditions, ensures) the independence of judges and corresponds to a
special place of the court in the system of state authorities.

The next guarantee of the independence of judges, the content of which is
disclosed from the standpoint of the administrative procedure of law enforcement
activities regarding the implementation of guarantees of the independence of
judges, is the proper procedure for conducting cases on administrative violations
committed by a judge is allocated. It is expedient to carry out the characteristic of
this guarantee based on the peculiarities of this proceeding, in comparison with
the procedures of proceedings in cases of administrative offenses committed with
the participation of other entities of extrajudicial administrative jurisdiction.

The following features are highlighted by the scientists: 1) the jurisdiction
of the court extends to cases of individual administrative offenses which have a
high degree of social harm and encroach on social relations in the following
spheres: occupational safety and health, provision and protection of property,
industry, construction, sphere of use fuel and energy resources, agriculture and
violations of veterinary and sanitary rules, transport and road economy and
communications, protection of housing rights of citizens, housing and communal
services services and amenities, trade, catering, services, finance and
entrepreneurship, standardization and certification, public order and public safety,
established management procedures; 2) cases of military administrative offenses
and offenses related to corruption, as well as offenses committed by persons aged
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from sixteen to eighteen years, are considered exclusively in court; 3) certain types
of penalties are imposed exclusively by the court: the payment of an item that
became the instrument of commission or the direct object of an administrative
offense; confiscation of the object which became the instrument of commission or
the direct object of an administrative offense; deprivation of the right to occupy
certain positions or engage in certain activities; public works; corrective work;
socially useful works; administrative arrest [28, p. 166-167].

In the context of guaranteeing the independence of judges, it should be
noted that such an administrative procedure for the application of safeguards,
which allows the judge to consider the case of an administrative offense promptly,
fully, comprehensively, considering the peculiarities of procedural review. The
implementation of such an approach determines the priority of the allocation of
administrative procedures, the application of which is a condition for ensuring
effective staffing of courts, aimed at the formation of a competent, professional
judiciary corps.

Thus, the essence of proper consideration of a case by administrative
jurisdiction of a judge as one of the guarantees of the independence of judges in
the context of the allocation of administrative procedure for the application of law
can be disclosed, based on two conceptual approaches: the concept of a fair trial
by an administrative court, and also based on the concept of judicial control, which
is carried out an administrative court in cases of administrative jurisdiction. The
study of the peculiarities of the procedure for conducting administrative violations
by a judge as proper, analyzed from the standpoint of guaranteeing the
independence of judges, made it possible to indicate the need to prioritize the
administrative procedures of personnel provision of the courts. Such an approach
is due to the direction of staffing procedures for the formation of a professional
body of judges who make decisions, including - in cases of administrative offenses
that have a high degree of harmfulness, while adhering to the requirements of due
process of legal proceeding.

Among the administrative procedures of law enforcement activities related
to the implementation of guarantees of independence of judges are negative and
organizational (positive) procedures.

The appropriateness of attributing such procedures as procedures for the
use of liability for calls for non-enforcement of judgments, disrespect for a court or
a judge; procedures for bringing judges to justice; procedures for the application
of measures of legal protection of a judge, his family members, property to
negative are based on the existence of negative (right of restrictive) consequences
of their application, which determines the features of the relevant procedures.

The Code of Administrative Proceedings of Ukraine (hereinafter — CAP)
provides for the application of measures of procedural coercion in order to
encourage the persons concerned to comply with the rules established in court, to
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faithfully carry out procedural duties, to stop abusing rights and to prevent the
creation of unlawful obstacles in the implementation of legal proceedings: 1)
prevention; 2) removal from the courtroom; 3) temporary seizure of evidence for
trial by a court; 4) record; 5) a fine (Part 1 of Article 144, Part 1 of Article 145 of the
CAP of Ukraine). The court shall rule on the application of such measures (part 3 of
Article 144 of the CAP of Ukraine).

Article 185-3 of the Code of Ukraine on Administrative Offenses (hereinafter
- CAO) provides for administrative liability for disrespect to a court or the
Constitutional Court of Ukraine. In this article, CAO establishes administrative
responsibility for: 1) disrespect of the court, expressed in a malicious evasion from
the appearance in the court of a witness, victim, plaintiff, defendant or in
abstention from these persons and other citizens to the order of the presiding
judge or in violation of the order during the court session, as well as the
commission of any actions that indicate a clear disregard for the court or
established in the court rules (part one); 2) malicious evasion of expert, translator
from appearance to court (part three); 3) non-fulfillment by the guarantor of the
obligations imposed by the court during the proceedings on administrative cases
concerning the detention and expulsion of foreigners and stateless persons (part
four); 4) disrespect for the Constitutional Court of Ukraine, expressed in a
malicious evasion from appearance to a meeting, a plenary meeting of the Senate,
the Grand Chamber of the Constitutional Court of Ukraine or in the non-oversight
of these and other persons at the order of the chairman or in violation of the order
during such meetings (part five).

Negative procedures of the use of liability for the disrespect of a court or a
judge, the application of measures of procedural coercion are administrative, as
provided by administrative procedural law.

Problematic issues of bringing judges to responsibility require a separate
scientific analysis. At the same time, it is advisable to indicate the existing scientific
research on this problem: P.Z. Golobutovsky [29], O.V. Goncharenko [30], S.V.
Kivalov [31], M.G. Melnik [32; 33], L.M. Moskvych, O.M. Ovcharenko [34], Yu.E.
Polyansky [31, p. 257-280] and others. The powerful scientific achievement of
researchers of the problem of bringing judges to responsibility is the theoretical
basis, based on which further analysis of current problems needs to be made,
taking into account the latest legislation, which consolidates the judicial reform. In
addition, the legal nature of relations in the field of bringing judges to the following
types of legal liability should be indicated: disciplinary, administrative.

The last subtype of negative administrative procedures is the procedure for
the application of legal remedies for a judge, his/her family members, and property.
In accordance with the Constitution of Ukraine, the Law of Ukraine «On the
Judiciary and Status of Judges» dated 02.06.2016 No. 1402-VIl, the Law of Ukraine
«On State Protection of Court Workers and Law Enforcement Bodies» dated
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23.12.1993 No. 3781-XIl [18], other legislative acts of Ukraine provides state
protection of judges and their family members (Article 140 of the Law of Ukraine
«On the Judiciary and Status of Judges»); grounds, indications and procedure for
the application of special security measures: a) personal protection, housing and
property protection; b) the issuance of weapons, personal protective equipment
and alert for danger; c) installation of the phone at the place of residence; d) use
of technical means of control and listening of telephone and other negotiations,
visual observation; e) temporary placement in places providing security; e)
ensuring the confidentiality of data on security objects; g) transfer to another job,
referral to study, replacement of documents, change of appearance, resettlement
to another place of residence (Article 5 of the Law of Ukraine «On State Protection
of Court Workers and Law Enforcement Bodies» of 23.12.1993 N2 3781-XIl). It is
necessary to specify the Law of Ukraine «On State Protection of State Authorities
of Ukraine and Officials» dated 04.03.1998 No. 160/98-VR [35]. According to Article
4, 6 of the said Law, the Constitutional Court of Ukraine is determined, inter alia,
by the objects of protection; Supreme Court. In addition, according to Article 6, the
protection of the President of the Constitutional Court of Ukraine is ensured; The
Chairman of the Supreme Court, as well as members of their families who live with
them or accompany them for the period of exercise of their authority.

Regulation of relations concerning state protection of courts, judges,
members of his family, property is carried out by means of the application of an
imperative method of legal influence, which is implemented through the
application of coercive measures, including administrative ones. It should be noted
that relations regarding the application of state protection measures are
characterized by signs of administrative-legal relations: the emergence in the field
of power and organizational activities; occurrence in connection with the activities
of the public administration body; public-ruling character, etc.

Thus, the research of the negative law enforcement procedures regarding
the implementation of the guarantees of independence of judges allows us to
indicate the need to allocate three subtypes of procedures, each of which is
characterized by particularity in the purpose of the subject of implementation. The
common features of negative procedures are: the imperative method of regulating
the legal relationship with their implementation, the negative (right restrictive)
effects of their application. Legal relations in the field of application of these
procedures are inherent in all the signs of administrative-legal relations, in
connection with which the corresponding procedures are administrative.

The membership of the organizational procedures for enforcement
activities regarding the implementation of the guarantees of the independence of
judges in administrative procedures is conditioned, first of all, to the administrative
and legal nature of procedural legal relations regarding their application.
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Revealing the content of the legal nature of legal relations regarding the
application of organizational procedures (appointment of judges to administrative
positions, organizational support for the activities of courts, the guarantee of an
effective system of protection of the influence of the outcome of the trial, the
functioning of judicial governance and self-governance) should lead to the
doctrinal position formulated by V.B. Averyanov, who noted that the decisive
feature of administrative-legal relations is the nature of their regulation, which
manifests itself in a specific purpose and legal consequences. Such a goal is to
ensure the public interest, and the rules of administrative law in all cases, the
regulation of relations with various actors of the state are the same [36; 37, p. 163].

In this context, the thesis formulated by V.V. Schepotkin regard to
determining the purpose of the administrative procedure in the work of courts and
judges, it is expedient to ensure the proper organization of the activity of courts,
the independence of judges and the quality of administration of justice. Such a
goal, according to the researcher, follows from international standards in the field
of justice, in particular - from Opinion No. 1 (2001) of the Consultative Council of
European Judges to the attention of the Committee of Ministers of the Council of
Europe on standards for the independence of the judiciary and the immutability of
judges. Administrative procedure in the activity of courts and judges V.V.
Schepotkin sees as a determinant of establishing administrative-legal relations
with the participation of courts and judges in the field of non-procedural activities
of the court for the administration of justice on the basis of the principles of the
rule of law and law [38, p. 18-32; 39, p. 30-31].

Thus, the administrative and legal nature of relations in the sphere of
organizational procedures of law enforcement activity in relation to the
implementation of guarantees of the independence of judges is based on:
recognition of their public-law nature, focus on ensuring public interests related to
the efficient organization of the activity of courts and judges. Unlike other
administrative law enforcement procedures for the implementation of the
guarantees of independence of judges, organizational procedures are out of court
proceedings and are not connected with the proper procedure of consideration by
the administrative court of cases of administrative jurisdiction, or proceedings in
cases of administrative offenses committed by a judge or enforcement of coercive
measures.

Analyzed administrative procedures of law enforcement activities in
relation to the implementation of guarantees of independence of judges are
allocated on the basis of a «<broad» approach to the definition of the essence of
such procedures, which provides not only the selection of those who complete the
adoption of an individual legal act in relation to the judge, but also related to the
provision of security activities.
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At the same time, the application of the «narrow» approach to the
definition of the administrative procedure of law enforcement activities in relation
to the implementation of the guarantees of the independence of judges makes it
possible to specify the list of administrative procedures, limiting them only to those
that result in the adoption of an individual act regarding a judge as an official. That
is why it is advisable to include the following in administrative procedures of law
enforcement activity regarding the implementation of guarantees of
independence of judges:

- procedure for the appointment, dismissal and termination of a judge’s
powers;

- procedure for bringing a judge to justice;

- procedure for appointing a judge to an administrative position;

- procedure for the application of measures of legal protection of a judge,
members of his/her family, property.
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Chapter 9

Legal relations in public property use: dialog for exercise of
public interest

Both public management functions and a present public interest are
exercised when using public property. To prevent jurisdictional and non-
jurisdictional disputes in public property relations it is necessary for a public
administration activity to be based on the legal regime of publicinterests, covering:
1) normative-legal provision of social processes when using public property; 2) a
social mechanism for the formation and exercise of public management (public
interest provision through the tools of public administration activity; legal
boundaries of public property use).

The legal nature of public property relations is manifested in normative-legal
provision of social processes when using such property. We propose to focus on
creating conditions for maintaining social dialogue as an institution of public
administration and increasing social responsibility. Thus, Ukraine is a social and a
law-governed state based on Article 1 of the Constitution 7° . In legal doctrine there
is a dominant idea that a social state exists in the following manifestations: 1) an
idea that has gained further development in socio-political concepts; 2) the
constitutional principle enshrined at the level of law; 3) real practice of public
administration activity in order to solve social problems of society, social groups
and individuals”'. That is why the provision of social dialog is determined by the
necessity to facilitate socio-economic development of public property relations.

Accordingly, social dialogue is a process that includes all types of
negotiation, consultations and information exchange, associated with the
implementation of socio-economic policy and is of mutual interest’?. Accordingly,
a social dialogue can and should be implemented in relations of public property
use. As a result, preconditions for the proper public property use and the
development of society potential are created, considering the public interest and
interests of the subjects of relevant socio-economic relations. First of all, it is about
establishing a format for a social dialogue between social and economic
participant’s interests in relations of public property use through:

- Determination of key milestones of socio-economic policy concerning
public property use;

7° KoHcTUTYyLiA YKpaTiHU : 3aKOH YKpaiHu Big 28.06.1996 N2 254K/96-BP : i3 3m. i g4omn. cTaHOM Ha 30.09.2016. OdiLliitHuit
BiCHUK YKpaiHu. 2010. N® 72/1. CneuiasbHuii BUnyck. C. 15. CT. 2598.
7' MoAITONOrIYHMI C/IOBHUK : HaBY. Nocib. [ 3a pea. M.®. FonosaTtoro, O.B. AHTOHIOKa. Kuis: MAYI, 2005. C. 679.
72 [locapiit i3 Tpy40BOro npasa Ta CoLia/IbHO-TPYAOBUX BigHOCKH (3 MOCKUAAHHAM Ha f0CBig EBponelicbkoro Cotosy).
Kuis: B/, «Ctunoc», 2006. C. 373.
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- Joint use of public property by the subjects of relevant relations as bodies
of social partnership, participation of private law subjects in management of such
property for expansion of the social dialogue subject;

- Use of public administration activity tools aimed at maintaining a collective
form of interaction on the public property use at the interstate, national, branch,
regional and local levels;

- Conducting joint consultations, information interaction and monitoring the
implementation of joint agreements with the aim of preventing or resolving
disputes, implementing conciliation procedures using mediation, other
cooperation models.

According to V. A. Krasnomovets, through effective social partnership, as an
integral element of social policy, one can observe the role of social and human
capital, the degree of society development, the level of management
development”3. As a matter of fact, social dialogue in public property relations can
maintain a balance between public interest and the interests of public
administration, various social groups that use such property. On the basis of Article
3 of the Law of Ukraine “On Social Dialogue in Ukraine” the described social
partnership should rely on such principles’4: lawfulness and the supremacy of law;
independence and equal rights of parties; constructive interaction; voluntary
acceptance of real obligations; mutual respect and compromise solutions;
obligatory consideration of parties’ proposals; the priority of reconciling
procedures; openness and transparency; obligatory compliance with the
agreements reached; responsibility for fulfilling the obligations taken.

The above-mentioned principles of social dialogue regarding relations on
public property use are agreed with European standards. The Lisbon Treaty
regulated the EU striving to promote development and maintenance of social
dialogue between its participants as independent and competent social partners”.

In public property relations, maintaining social dialogue will ensure
“flexibility”” and balance of models of such property use. Based on research by
American consulting companies Walker Information and Council on Foundations,
it has been shown that the indicators of main activity are influenced by social
factors and financial and economic factors?. It is about strategic development of
a social dialogue system in order to maintain economic and social balance, balance
of interests, as well as steady increase of efficiency of public property use. Not less

73 KpacHomoBelpb B.A. lepcneKkTuBu po3BUTKY CMCTEMM COLia/IbHOrO NapTHepCTBa B YKpaiHi. PiHaHCOBMI NpOCTip.
2013. N2 4. C. 191,
74 Mpo coujianbHWi gianor B YKpaiHi : 3akoH YKpaiHu Big, 23.12.2010 N2 2862-VI. OdiLitHMii BiCHUK YKpaiHu. 2011. N2 3.
CT.168.
7> CBeppsioBa t0.0. HopmaTMBHO-NpaBOBe pery/toBaHHA COLjia/IbHOT MOITUKM EBporneicbkoro Coto3y. Haykosuit
BicHMK IMB HAY. 2013. Bun. 1. 128 ¢. URL: http://er.nau.edu.ua:8080/handle/NAU/21217. (Cepisa: EkoHOMIKa, npaBo,
No/iTOAorifA, TYpHU3M).
75 Tonyaposal. CoujasbHa BiAMOBIAA/NBHICTL AK OCHOBA KOHCTPYKTMBHOMO Aianory Cy6’eKTiB  coliasbHOro
napTHepcTsa. BicHuk THEY. 2012. N2 2. C. 59.

141



JURISPRUDENCE IN THE MODERN INFORMATION SPACE

important is the increase of social trust to public administration subjects, using
public property, in relation to professionalism enhancement and human resources
development.

We propose introducing a bilateral social dialogue format. The partnership
relations between public administration and other subjects of public and private
law should create the conditions for maintaining social and economic effect,
developing the culture of social partnership when using public property, and
strengthening social responsibility of social dialogue subjects. The described
consequences can be achieved through normative-legal framework, harmonized
with current socio-economic realities that influence the choice of methods for
evaluation of social investment economic efficiency in relation to public property
use, as well as relevant tools of public administration activity, in particular, financial
and legal, organizational-economic, personnel and informational-analytical nature.
In particular, this will allow: supporting socially responsible behavior of authorized
persons; guaranteeing transparency and openness, observing the supremacy of
law in public administration activity; creating organizational and economic
conditions of relations taking into account the principles of social responsibility
with the purpose of activating the social-partnership format of interaction and
cooperation in public property use.

It is necessary to establish the basis for real provision of public interest in
view of social partnership parameters of the contract at the normative level
regarding public property as for social dialogue in public property relations. The
above-mentioned principles can be implemented taking into account clear and
accessible mechanisms of participation of authorized subjects in relation to public
property as social partners. Itis required to regulate in detail the principles of social
dialogue in relation to public property use both in the framework of laws on social
dialogue and property rights, in particular, on public property, and at the level of
special norms concerning competence of public administration as well as other
subjects of public and private law. It is about making changes on the participation
of social partners, maintaining and expanding social dialogue, introducing national
quality standards when using public property in the Labor Code (it is advisable to
adopt the Labor Code with relevant provisions), the Civil, Land, Customs, Budget
and Tax Codes of Ukraine , the Laws of Ukraine “On Social Dialogue in Ukraine”,
“On Collective Contracts and Agreements”, “On State Social Standards and State
Social Guarantees”, “On Standardization”, “On the Cabinet of Ministers of
Ukraine” , “On Central Executive Bodies”, “On the State Property Fund of
Ukraine”, “On the Antimonopoly Committee of Ukraine”, “On Local State
Administrations”, “On Local Self-Government in Ukraine”, “On Civil Service”, “On
Public Associations”, “On Management of State Property Objects”, “On Natural
Monopolies”, “On Environmental Protection” and others.
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The above mentioned changes should include mechanisms for ensuring and
improving the quality of social dialogue, harmonization of national standards for
social dialogue in relation to public property with European ones, introduction of
a transparent procedure for the interaction of public administration with civil
society institutions, natural persons or legal entities regarding joint use of public
property, delegation of authority, etc. We consider it reasonable to establish a
clear list and competence of social dialogue parties, to give a general meaning and
procedure for the formation (conclusion, application and scope) of collective
agreements on public property at the national, branch, regional and local levels.
Accordingly, it is necessary to formulate standard forms on the structure and
content of these agreements at the relevant levels.

Not less important is to develop a model for implementing social
responsibility in public property relations. Corresponding changes should be made
to the Criminal Code of Ukraine concerning criminal liability; to the Code of Ukraine
on Administrative Offences - concerning administrative liability; Customs, Budget
and Tax Codes of Ukraine - concerning financial and legal responsibility of
authorized subjects in public property relations. As A. M. Kolot explains, this social
responsibility is transformed from a purely socio-ethical one into the socio-
economic category, showing the level of readiness of the subject to fulfill own
obligations at optimal (from the standpoint of society) harmonization of interests
of anindividual, group and society in general’’. We should specify that it is essential
to formulate criteria for bringing both public administration and authorized private
law subjects to social responsibility as for strengthening of sanctions. The
fundamental criterion in assessing the state of public interest satisfaction,
achievement of planned or optimal economic results should be economic one. It is
also necessary to consider moral-ethical and psychological criteria concerning
public opinion about the appropriateness of implementation of public property
legal regime and consideration of social needs as well as maintenance of public
welfare.

It is worth noting that, the essence of relations on public property use is
realized though the social mechanism of formation and implementation of public
management. Such relations are aimed at exercise of functions of public interest
provision through public administration tools (normative acts, administrative acts,
administrative agreements, acts-plans and acts-actions) within the Ilimits
established by law for public property use. This allows implementing these
instruments in a proper way based on tripartism concerning relations between
public administration and other subjects of public and private law (legal entities
and natural persons, representatives of civil society). In doctrine, this category
means the active interaction of three parties (in particular through

77 Konot A.M. CoujianbHuiA Ajianor AK iHCTUTYT MigBULLLEHHA COLia/IbHOT BiANOBiAa/IbHOCTI. PUHOK Mpaui Ta 3alHATICTb
HaceneHHA. 2013. N2 1. C. 23.
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representatives) as equal and independent partners in an effort to find solutions
to issues of mutual interest’®. In Europe, a national advisory and consultative
tripartite body and several similar bodies are functioning in relevant areas in order
to ensure social dialogue. In some cases, a tripartite body has the right to make
decisions (Latvia, Lithuania, Poland, Slovakia, Hungary, and Czech Republic)’.

Therefore, the role of state for ensuring social dialogue in public property
relations includes creation of conditions for interaction of all authorized subjects
and exercise of functions on property use, considering geopolitical and socio-
economic peculiarities of current state of relations. The public administration
subjects are simultaneously both holders of public authority and social partners. In
order to maintain a balance of interests under the conditions of trypartism, it is
necessary to regulate and implement negotiation procedures and information
interaction of social dialogue parties. For example, in order to intensify
cooperation with civil society institutions, according to O. Petroe, G. Osov and V.
Varenitsa, it is necessary to create the National Committee on Civil Society under
the Cabinet of Ministers of Ukraine®. We tend to believe that the extension of the
National Tripartite Social and Economic Council competence will be sufficient for
the practical implementation of necessary public management and technological
decisions to maintain proper and effective public property use. It is advisable to
distinguish a separate area of activity of this body in relation to public property.

First of all, we suggest developing behavior patterns and activating the local
interaction of social partners as for public property. Civil society representatives as
well as public organizations concerned can be included in the specified authority
as associate members (users, farmers, ecologists, etc.). Instead, one should
consider the fact that the membership in such institutions in Europe is a
compulsory condition for entrepreneurial activity (experience of Austria, Italy, and
Germany)®'. It is necessary to ensure the operational interaction of the National
Tripartite Social and Economic Council with national commissions, profile
ministries, banking institutions and other public and private law entities as for
public property use, too. To do this, it is required to use the tools of public
administration activity of joint action, to evaluate the results, to maintain a two-
way communication on problems, complications, uncertainties in relations of
public property use. The development of electronic interaction mechanisms to
accelerate the process of information exchange (in particular, through a single
portal) is advantageous.

78 T nocapiii i3 TpyA0BOro npasa Ta Ccouia/IbHO-TPYA0BUX BigHOCHH (3 MOCMAAHHAM Ha A0CBig EBponelicbkoro Cotosy).
KuiB: B/, «CTtunoc», 2006. C. 407.
79 KpewyeHko H. CouianbHui gianor 3 nosuyii kpaid €C. Bive. 2010. N2 18. C. 24.
8 Netpoe 0., Ocoswuii ., Bapenuuys B. CydacHMi cTaH Ta NPIOPUTETHI HAaNPAMK AEeP3KaBHOI MOAITUKM LLLOAO PO3BUTKY
HaLioOHa/NbHOT MoAe i couiasbHOro gianory B YKpaiHi. BicHMK HauioHa/nbHOT akagemil gep»kaBHOro ynpasAiHHA Npwu
Mpe3nageHToBi YKpaiuu. 2010. N2 3. C. 226.
8 Tam camo.
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We consider it reasonable to detail administrative and procedural function
of the tools of public administration activity in the area of maintaining social
dialogue inrelations of public property use. The social mechanism of formation and
implementation of public management is manifested through interrelated social
phenomena mediated by the state as a subject of management: needs - interests -
goal - decisions - actions - results®.

In our opinion, the described system should rely on guarantees of the
supremacy of law, independence and efficiency. Thus, relations on public property
operate in an economic plane in accordance with the supremacy of law principle in
relation to use of useful properties, fruits, products withdrawn from property or
possession of a person®. Public interest determines public property use. Functions
of ensuring public interests in public property relations are carried out through the
tools of public administration activity (normative acts, administrative acts,
administrative agreements, acts-plans and acts-actions). As a result, a public
procedure should function for managing and monitoring of exercise of authorized
persons’ competence as for such property.

Administrative acts and agreements, acts-plans and acts-actions in public
property relations will be in line with public interests and the criterion of
effectiveness of public property use under the condition of obvious
appropriateness of acceptance and usefulness (substantiality, relevance to real
circumstances, timeliness of adoption, complexity of action, taking into account
authorized officials’ qualifications and professionalism)®4. The listed public
administration tools should provide high-quality and well-substantiated public
management, considering reasonableness of property use, the importance of
relations and usefulness of consequences during public interest exercise.

In other case, the legal attitude of the Supreme Court is that administrative
law begins to operate in the context of adoption of illegal management decisions
and implementation of actions by the subjects of state power that violate the
rights and freedoms of natural persons or legal entities. Under these conditions,
the institute of administrative proceedings (administrative justice) helps to ensure
and exercise public interests, as well as to restore the violated law order®.

As a result, legal limits of public property use are connected with
implementation of administrative legal relations aimed at exercising the legal
status of their participants, ensuring law order, exercising legal protection to meet

82 KantoxHuit P.A. My6iyHmMi iHTepec y agmiHicTpaTmBHOMY npasi. Pojecie interesu w naukach prawnych prawie
stanowionym i orzecnictwie sadowym polskii Ukrainy. Lublin: Uniwersytet marii curie-sklodowskiej, 2006. C. 89.

8 'ycb A.l., KapabiH T.0., /lenrep f.1., MeHgxya M.B., CasunH M.B., Ctocbko M.M, Yepesko M.M. NpaBosuit pekum
ny6/i4HOro maiHa 06’egHaHux TepuTopia/sbHUX rpomag, [ 3a 3ar. peg. A.B. /lasypa. ¥kropoga: PIK-Y, 2018. C. 7-8.

84 Kantosknuit P.A. My6aiunmit iHTepec y agminicTpaTmBHOMy npasi. Pojecie interesu w naukach prawnych prawie
stanowionym i orzecnictwie sadowym polskii Ukrainy. Lublin: Uniwersytet marii curie-sklodowskiej, 2006. C. 90.

85 MocTaHoBa BepxoBHoro Cyay y crnpasi N2 461/980/16-a Big, 17.04.2018 p. URL:
http://www.reyestr.court.gov.ua/Review/73500790.
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public or individual interests®®. It is possible to give as an example relations
regarding the collection of funds from the Deposit Guarantee Fund for Natural
Persons®, because: 1) Law N2 4452-VI is special in regulating legal relations and in
accordance with this Law the Fund is a state specialized institution that performs
functions of public management in the field of guaranteeing deposits for natural
persons; 2) in this case the authorized person of the Fund carries out the powers
on behalf of the Fund delegated by it to guarantee deposits for natural persons 3)
relations on formation of a list of depositors who have the right to reimbursement
of funds on their deposits by public law fund and approval of the register of
depositors for guaranteed payments have a public-legal nature®.

Therefore, we propose establishing the criteria for effectiveness and rational
use of public property, taking into account quantitative and qualitative indicators
of property use profitability or the amount of revenues to the state or local
budgets, satisfaction of public interest in the form of maintaining or improving
socio-economic and infrastructural indicators of community development in the
Law of Ukraine “On the Management of State Property Objects” in Article 16 on
monitoring the performance of public property management functions. This is,
firstly, about strategic and tactical achievement of the public administration goal
and tasks concerning public property use (positive public-management activity).
Secondly, the adoption and execution of provisions of normative acts should be
aimed at exercising of public administrative functions through administrative acts
and agreements, acts-plans and acts-actions in order to satisfy public interest, to
achieve balance of interests of the state and society, various social groups and
individual citizens, authorized to use public property.

From the point of view of public interest, such a legitimate goal of public
property management functions is related to the necessity to consider interests,
in particular, concerning the control over property use in relation to common
interests. A legitimate goal from a public interest point may require less than
reimbursement of property full market value® (Decision in the case «James and
other v. the United Kingdom”). In § 111 of the decision of the European Court of
Human Rights in the case of “Beyeler v. Italy”, a legal position was established
concerning the limits of interference in the rights based on the legitimate goal and
objectives of restrictions for which they were established®®. It concerns legal

86 Kanoxnwit P.A. Tly6aiunuii inTepec y agminicTpaTuBHOMY npasi. Pojecie interesu w naukach prawnych prawie
stanowionym i orzecnictwie sadowym polskii Ukrainy. Lublin: Uniwersytet marii curie-sklodowskiej, 2006. C. 91.
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N2 8793/79. URL: http://hudoc.echr.coe.int/eng?i=001-57507.
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qualification of objectives for establishing the limits of public property use in
accordance with the law in each case. Actually and legally, participants to the
relations of public property use are vested with the freedom of discretion to decide
which purpose is legitimate.

That is, the legitimate goal of public property relations determines the
necessity for establishment of a state-corporate economy, the main link of which
should be a large inter-branch corporation®. According to E.V. Petrov such
development is possible, considering logically connected categories: public law -
public interest - public management - public administration - public functions®’.

The category of “public interest” is a fundamental guideline for establishing
the legitimacy of the goal of public property use. For example, in the case of
“Former King of Greece and others v. Greece”, the European Court of Human
Rights established the following circumstances of the case. The complainants,
members of the royal family, stated that the legislative measure deprived them of
ownership for certain lands in Greece. The Government claimed that legitimate
interests of the state consist in the necessity to protect forests and archaeological
sites within these estates. An additional argument was that the disputed legislation
was associated with a great public interest in preserving the constitutional status
of the country as a republic. The European Court of Human Rights noted that there
was no evidence to support the Government argument as for the necessity to
protect forests or archaeological sites. On the other hand, because the disputed
law was adopted almost 20 years after Greece had become a republic, the state
had to regulate a clear set of obstacles for its status®.

As a result, exercising public interest in public property relations, public-
service model of the state is introduced, based on organizational-legal
coordination methods of public management, defining the objectives of activity
and structure of public administration, as well as establishing rights, powers and
ensuring the implementation of liability measures®4. The described process affects
the transformation of public property relations in the area of formation and
development of the public management mechanism within the limits of actual
democratic institutions in the life activity of the state and society.

Public interest in public property relations causes negative and positive
obligations of the state. In accordance with § 37 of the decision of the European
Court of Human Rights in the case of “Carmel Saliba v. Malta” any interference in
the right to peaceful possession of property by a public administration subject

9" My6/i4Ha BAacHiCTb : Npob/iemu Teopii i NpakTUKK: MoHorpadis [ nig 3ar. pea. B.A. Yctumenka ; HAH Ykpainu, IH-T
€KOHOMIKO-TIPaBOBUX A0CNiAXKeHb. YepHirie: [lecHa Moairpad, 2014. C. 33.
9 TeTpoB €.B. [lo nuUTaHHA MpO 3MicT KaTeropii «nybaiyHa agmiHicTpauia». MiBgeHHOYKPATHCbKMI NpaBHUYMNA
yaconwuc. 2012. N2 3. C. 6-7.
% CnpaBa «Former King of Greece and Others v. Greece»: pilleHHA EBPOMENCHKOro CyAy 3 NpaB /OAUHU Big,
23.11.2000 p. N2 25701/94. URL: http://hudoc.echr.coe.int/eng?i=001-59051.
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should be lawful®®. Thus, any unlawful interference in owner’s property rights is
unacceptable. From the point of view of social justice, this can be achieved through
proper exercise of the legal regime of public property and protection of violated,
unrecognized or denied rights, freedoms and legitimate interests.

For example, in the case of “Belvedere Alberghiera v. Italy”, the European
Court of Human Rights found the unlawfulness of the refusal to return the land
due to circumstances of the case. Thus, the complainant’s land was expropriated
with the aim of road construction. Later, the competent court cancelled the
decision on expropriation, declaring it unlawful. However, as soon as the
complainant requested a return of the land, the request was rejected. Thus, the
national judicial authorities came to the unlawful conclusion that the transfer of
ownership to the authority was irreversible®®.

From the point of view of public interest, it is necessary to create conditions
for minimizing possible negative manifestations of public property unlawful use or
unlawful inaction of authorized subjects of public administration. Thus, we
propose, first of all, personalizing the measures of liability applicable to offenders
and to specify sanctions on cases of corporate rights owned by the state in the
authorized capital of economic organizations. It is worth noting that the first of the
proposals requires strengthening of preventive-criminal dimension of liability. This
can be achieved based on combination of coercive force of law provisions with
public moral opinion in order to maintain the state of public law order and
discipline.

Thus, the observance of public interest in public property relations allows
achieving the priority objectives of public management. As O.V. Kuzmenko points
out, that the reasons, conditions and result of such activity is manifested in the
system of coordination mechanism of control, generalization of resources and
effectiveness indicators?’. In such way, public administration in public property
relations has a possibility to satisfy a public interest considering a common interest
of society.

We support N.Ya. Borsuk’s opinion that public property management is an
administrative and procedural activity in exercising the competence of property
owner in the public interest by publishing, first of all, acts-plans and administrative
acts. It is a decision-making process regarding the acquisition (receiving),
exploitation and sale of objects of public ownership, considering market, financial,
budget, production, social, economic, environmental, scientific and technical
criteria of effectiveness. The use of such criteria relates to normative-legal support

9 CrnipaBa «Carmel Saliba v. Malta»: pilueHHA EBponeiicbKOoro cyAy 3 npas /M04UHU Big, 29.11.2016 p. N@ 24221/13. URL:
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and depends on careful, thoughtful property use. The most important are two
factors: normative-legal and human®®.

A key limiting factor for public management in exercise of the public
property legal regime should be a principle of fair balance. Thus, the interests of a
person who has suffered as a result of interference with the rights to property
must take into account the interests of general public. Intervention can notimpose
excessive or disproportionate burden on the person?. There must be a balance
between public and private interests in order to prevent arbitrary interference that
is not in compliance with the law. Thus, in the case of “Jahn and others v.
Germany”, the European Court of Human Rights explicitly stated that exceptional
circumstances, such as the unique context of Germany reunification, could justify
the absence of any compensation to private law subjects as aresult of interference
in their property rights'™®°.

The proportionality of restrictions for public management in exercise of the
public property legal regime is manifested in compliance with the requirements of
Article 1 of Protocol N2 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms'™".

The case of “Hentrich v. France” can be an example, where the complainant
acquired land for which the state authorities subsequently wanted to exercise their
preferential right. The state confirmed that the public interest in this case is to
prevent tax evasion. The European Court of Human Rights concluded that
withdrawal by the state should be predictable (arbitrary or selective). In the given
circumstances of the case, the complainant experienced an individual and
excessive burden which could be lawful only if he was denied in an effective appeal
against the measure taken against him. There was violation of the fair balance that
must be achieved between protection of ownership rights and requirements of
public interest'®.

Therefore, based on public interest, the lawfulness and effectiveness of
relations on public property use depends on the practical necessity to extend the
public property legal regime to the relevant property. Rational and well-
substantiated use of public property determines positive economic,
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environmental, social and other consequences of planning, formation, acquisition
of rights, use, change of properties or competence and restoration of capital,
including:

- Development of public property market infrastructure convenient for
users;

- Reduction of level of budget expenditures for effective public management
of public property, as well as labor and material and financial expenditures;

- Attraction of investment and capital investments, which leads to increase
of production potential of public property, increase in expected profit;

- Development of the state economy in general and the community,
formation of competitive prices for services provided when creating acts-plans, as
well as when concluding administrative agreements, implementing of acts-actions;
- Provision of sustainable development, improving social well-being, social and
cultural and living conditions, and direct provision of vital functions of each
individual territorial community;

- Reduction of the harm level caused to the environment, when using public
property;

- Formation of deep substantiated and practically directed scientific and
technical and informational support of the process of public property
management.

Thus, as a conclusion, one can distinguish the following basic features of the
relations on public property use:

1) Priority nature, the necessity for constant provision and protection of public
interest;

2) Considering the interests of the state and society in satisfying public interest;
specialization and competence interrelatedness of all subjects of public management
within the scope, on the basis and in the manner established by law;

3) The balance of public management concerning correlation of subordination
and coordination of public management of public property; the existence of a single
and established management will to regulate vertical and horizontal management
processes and behavior of participants to the legal relations; implementation of
general and individual influence on public property relations.

- Public social orientation of relations taking into account the legal nature and
essence of public property legal regime.

Thus, from the point of public interest in public property relations the state
(through its bodies) with the specificity of a holder of coercive power' influences
the legal relations which are public themselves. Such relations have the following
peculiarities:

1) General:

-Is a type of the legal connection and the result of parties’ will;

193 TapaHoBckuid P.B. SHUUKIONEANA NpaBa. 3-e y34,. CaHKT-MeTepbypr: n3gaTebcTBO «/1aHb», 2001. C. 237.
150



JURISPRUDENCE IN THE MODERN INFORMATION SPACE

— Specificity of personnel;

- Regulation by legal norms;

2) Institutional:

- Participants are holders of interdependent legal rights and obligation;

- Legal consolidation of subjects’ behavior;

- A field of public management activity is clearly defined by legal limits, that is
why the subjects have the right to act at their discretion within the scope of powers
established (a limited list of powers when the principle of “it is possible only
something that is allowed” acts);

3) Right-exercising:

- The norms are adopted and exercised on the principle of “command-
execution”, as well as by consent: the subject of making binding decisions is not
primarily bound by the consent of the party to which they are addressed; public legal
relations can occur voluntarily when entering into administrative agreements,
delegation of authority;

- A positive obligation is typical, namely, imposing about a public duty to act in
the prescribed direction in order to achieve the goal of public management (the
obligation may be both general and have the value of a particular provision)'*4;

- The protection of state in case of non-execution or improper execution of
competence, ensuring the exercise by state coercion possibility'™>.

In particular, the social orientation of public property relations allows
interpreting the category of power as a necessary means of regulating social
processes, which forms a unified, organizational and managerial will,
corresponding to the public interest and ensures the creation of social order,
democratic foundations of society life™®. This way, the protection of public interest
takes place covering the state, general, or cumulative interest of a particular
community. Thus, the following takes place: maintaining public order, taking into
account the interests of state security in carrying out economic, social, environmental
and other activities regarding public property; satisfying the interests of society and
the state represented by executive power of Ukraine in exercise of public property
legal regimes; legal protection of rights, freedoms and legitimate interests of
representatives of civil society, private law subjects using public property, in
particular, delegated authority; protection of the management order; exercise of
public interests in various domains.

We should agree with R.A. Kaliuzhny, that in order to maintain the balance
of interests, it is reasonable to consider the principle of interaction between the
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responsibility of the state and the individual. Such procedure of exercise of
interests is determined by legal norms limiting the scope of mutual non-
interference. It determines the degree of person’s freedom in the state as well as
the powers of public administration to intervene the field of private interests'®.
Therefore, through public administration tools, the principles of public-private
partnership on public property should be formed, considering principles of the
state and society life. Creating clear legal standards for public property use should
be aimed at maintenance of social dialogue and welfare, public law order and
security. Since participants’ authority in public property relations are intrinsically
connected with the public administration activities, then the consideration and
resolution of disputes, as a rule, take place under administrative procedure (extra-
judicial jurisdiction and administrative proceedings rules).

We should clarify that public property relations, in accordance with the
practice of the European Court of Human Rights, go beyond the scope of civil rights
and obligations in spite of the property effects they create'® (§ 29 of the decision
in the case “Ferrazzini v. Italy”). It is worth noting that in case of disputes in
accordance with legal attitude of the Grand Chamber of the Supreme Court, the
following can be included in administrative jurisdiction:

- Appeal against the decision of the City council “On granting permission for
the issue of technical documentation on land management for the division and
unification of land plots”, according to which the Department of communal
property and land relations of the Executive Committee of the City Council was
granted the permission to issue technical documentation on the division of the
disputed land plots with the aim of creation of two new landholdings without
changing the intended purpose in favor of the territorial community of the city'™?;

- Appeal against the orders of the Main Directorate of the State Agency for
Land Resources to grant permissions for the development of land management
projects as for land allotment for the purpose of transferring agricultural land to
lease for farm management as a public legal dispute, since in these legal relations
the defendant exercises the authorities to exercise power management
functions"®;

- Concerning the lawfulness of decisions of the Ministry of Justice of Ukraine
issued in the form of orders about cancelling the decisions of the state registrar
adopted by the Ministry of Justice of Ukraine as a result of examination of the
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procedure for registration, since the dispute arose as a result of the Ministry of
Justice exercise of power management functions™;

- Concerning the demolition of self-constructed buildings on the claim of the
body of the State Architectural and Construction Inspectorate, when the dispute
is not connected with the material right, but is a public-law dispute, since it arose
with the participation of the subject of authority implementing the power
management functions given by law in disputable legal relations concerning the
detection of the fact of self-construction and elimination of violations by
demolishing self-constructed objects of urban development. Thus, the actions of
the state architectural and construction control body are carried out by it as a
subject of authority consistently and in a clearly defined manner. Such body is
vested with control functions, issues the provision that is binding and may be
appealed to the court. Since the actions concerning the issue of provision are
public legal ones, then further appeal to the court with a claim for the demolition
of a self-constructed object is determined by legal relations of a public legal nature
and should be considered under the procedure of administrative proceedings.
Appealing to the court with a claim to demolish the object of self-construction and
motivating such claim by violations of architectural, urban, fire safety, sanitary or
other similar rules and norms, the subject of authority does not act to protect own
private rights and interests, but to protect the rights and interests of the
community or an uncertain range of persons from possible violations of their rights
and in order to prevent possible socially significant unfavorable consequences of
violation of the relevant norms and rules™;

- Concerning actions of the State Architectural and Construction
Inspectorate of Ukraine regarding the registration of a disputed declaration on the
readiness of the object for exploitation with violation of the legislative norms
regulating the activities of the defendant in relation to such actions. The dispute in
the case does not concern the person’s right of ownership to the property object,
since the actions of the Inspectorate as the subject of authority in relation to the
issue of a permit document; namely, solely power, managerial decisions and
actions of the Inspection are subject to the research in this case. Since disputable
legal relations arose in connection with the exercise of control functions by state
power body in the field of urban development, this dispute should be considered
under the administrative proceedings in order to find out and evaluate the
lawfulness of such public authority actions, since the exercise of state control
means a binding nature of the decisions taken in accordance with its results for the
subordinated subject, which indicates the power management nature, and
therefore the public-legal nature of such relations. Moreover, appealing with such
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claim, the subject of authority acts in this case in order to protect against possible
violations of rights and interests of an indefinite range of persons and to prevent
possible socially significant unfavorable consequences of violation of the relevant
norms and rules, but not to protect private interests';

- Concerning the evaluation of land and land plots in relation to verification
of the lawfulness of actions (inaction), decisions of the Derzhgeokadastr and its
territorial bodies carrying out public management functions, in particular, during
the formation of data on the normative monetary evaluation of a separate land
plot, the registration of such data in the form of an extract from technical
documentation on normative monetary evaluation of land™4;

- Concerning the appeal against a decision of the local self-government body
on the establishment and change of the boundaries of settlements, when the
district council acted not in its own or someone’s private interests, but in order to
carry out the prescribed power management functions, since the change of
boundaries of settlements in the district does not concern the right of ownership
or use of land plots of individual persons. The disputable decision of the local self-
government body can not be considered as an executed act of individual action,
since since this decision did not arise and could not appear material rights to land
plots in natural persons and/or legal entities™>;

- Appealing against a decision of a public authority or local self-government
body to grant or refuse to grant a permit for the development of a land
management project concerning the land plot allocation, provided that there is no
valid material right to the disputed land plot. Such cases relate to administrative
jurisdiction as arising from a dispute in the public legal relations concerning these
relations, when one of its participants - the subject of authority exercises power
management functions in this process or, by its results, powerfully affects a natural
person or a legal entity and violates their rights, freedoms or interests within the
limits of public legal relations. The emergence of disputable legal relations is
determined by unlawful actions/decisions of the defendant, which, by virtue of the
legislative provisions, belongs to its exclusive competence. Therefore, the
lawfulness of such actions/decisions (inaction) of a local self-government body
must be verified by an administrative court™®.

Conflicts in public property relations to due to their complex nature may be
characterized by jurisdictional heterogeneity. In public property relations,
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jurisdictional and extrajudicial disputes often arise in connection with the
normative uncertainty of the features of these relations and the lack of clear limits
to the property use established by law. Administrative courts have the priority
jurisdiction in such cases. First of all, it is about disputes in relation to acquisition,
transfer, termination of the right of ownership (use) of public property; public
management in the field of exercise of the legal regime (establishment of
boundaries of administrative-territorial units, distribution and redistribution of
natural resources, maintenance of the state land cadastre, monitoring, control
over the use, reproduction and protection of natural objects, etc.); legal provision
of public property protection (from unfavorable natural and technological
processes, in land conservation, etc.); allocation of budget funds to restore the
deteriorated state of natural resources as public property; bringing to legal liability
for violation of legislation, etc.

The legal attitude of the European Court of Human Rights regarding the
definition of jurisdictional limits is based, first, on territorial and substantive
criteria. According to the territorial criterion in the case of “Yonghong v. Portugal”,
the possibility of extending jurisdiction on the territory under state responsibility
in external relations was established™’.

In the case of “llagcu and others v. Moldova and Russia” the European Court of
Human Rights has further specified the approach mentioned in a way that jurisdiction
may arise in connection with the actions of authorities, has the consequences beyond
the national territory. The obligations to ensure the rights and freedoms is based on
the fact of control over the territory, regardless of forms of exercise: directly, using
the armed forces or through a subordinate local administration™®.

At the same time, territorial connection is not possible without considering the
boundaries of the principles of ratione personae, materiae et loci, the field of action
of normative acts. For example, in the case of “Affaire Parti Communiste Unifié de
Turquie et autres c. Turquie” it is stated that the legal norm sets the limits of ratione
personae, materiae et loci, without establishing any distinction between a type of
norm or specific measures. States are responsible for observing the Convention for
the Protection of Human Rights and Fundamental Freedoms within the “jurisdiction”
in general, which is often carried out, first of all, through the Constitution (§29). In
§ 30 of the same decision of the European Court of Human Rights it is specified that it
is not so important in this relation what is subject to application: constitutional norms
or law norms™"°.

"7 CnpaBa «Yonghong v. Portugal»: pileHHa €BponeiicbKoro cyay 3 npae AOAMHM Big 25.11.1999 p. URL:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-5646#{"itemid":["001-5646" ]}.1-61886"]}.
"8 Cnpasga «llagcu and others v. Moldova and Russis»: pilueHHs EBpONeNcbKOro CyAy 3 Npas Nt041HY Big, 08.07.2004 p.
URL: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61886#{"itemid":["001-61886" ]}.
"9 CnpaBa «Affaire Parti Communiste Unifié de Turquie et autres c. Turquie»: pilleHHA EBpONecbKOro cyay 3 npas
/OAMHK Big 30.01.1998 p. URL: http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-62691#{"itemid":["001-
62691"]}.
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The unity of legal attitudes regarding the reference of public legal disputes
concerning public property to administrative jurisdiction can be provided by
considering the methodology of judicial hermeneutics. So, first of all, there should
be a combination of historical, philosophical and actually legal philological
dimensions of the judicial practice study. Later, according to the results of judicial
hermeneutic interpretation the unity of legal attitudes of the judicial authorities of
administrative jurisdiction should be ensured. An example of jurisdictional
institutionalization of disputes concerning the public property use can be the
provisions of the Constitutional Court of Ukraine on 01.04.2010 N2 10-rp/2010%°, the
Resolutions of the Plenum of the Highest Administrative Court of Ukraine “On
Certain Issues of the Jurisdiction of Administrative Courts”"".

The practice of general courts of civil jurisdiction remains quite controversial.
In particular, in clause 7 of the resolution of the Plenum of the Highest Specialized
Court of Ukraine on consideration of civil and criminal cases “On certain issues of
jurisdiction of general courts and determination of the jurisdiction of civil cases”,
the legal and subjective criteria for consideration of these disputes under civil legal
proceedings are indicated. A limiting criterion is determined for claims for: 1)
recognition of decisions of the public administration bodies on the issuance of a
permit for the production (development) of a land management project
concerning the allocation of a land plot, its provision or transfer into ownership or
use as invalid or non-solution of these issues; 2) the termination of the right of
ownership or use of land, except for disputes provided by part one of Article 16 of
the Law of Ukraine “On alienation of land plots, other objects of immovable
property placed on them, which are in private ownership, for public needs or for
reasons of social necessity”; 3) civil liability for violation of land legislation; 4) the
return of unauthorized occupied land plots™2.

In order to identify the administrative jurisdictional component of the
hermeneutical judicial interpretation in considering and resolving disputes in the
field of the public property use, it is also reasonable to refer to the criterion of
public interest. Based of the presence or absence of the latter, it is possible to
distinguish, the jurisdiction of the courts concerned in an appropriate manne